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PREFACE. 


THE following Sele3ion of Rules is part of a 
collection originally made by the com- 


| . in the courſe of his practice, for his own 
private uſe: but as they appeared to him, in 
ſome meaſure, to ſhew what is the preſent prac- 
tice of the court in which they were made, he 
| conceived they would be ſerviceable to the pro- 
feſſion; and in order to make them as much fo 
as was in his power, he has added ſuch Notes 
thereon as thirteen years conſtant practice in town 
has enabled him *, and which he preſumes will, 
in general, appear correct, at leaſt he has done 
his endeavours to make them ſo; and therein 
Vuuoll be found interſperſed 2 few cafes in points of 3 Be 
: Nun, not in print. 5 55 


. * The ler v was articled in London (where he ſerved 
his clerkſhip, and has ever ſince practiſed) in Tri. vac. 1782; 
admitted in the courts of? King” s Bench and Common Pleas 
jn Hil. Term, 1790, and in the court of Chancery 3 in the 
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iv PREFACE, 
And the compiler s aim in this 848355 being | 


to affiſt the junior part of that branch of the pro- 


feſſion of which he is himſelf a member, in acquir- 
ing a competent knowledge of the practice of the 
court of King's Bench, he now dedicates the whole 


to them; hoping it may contribute towards en- 


abling them to make the remark of the very in- 
ſtructive writer of a late publication * who ſeems 


to think that * formerly the attorney of a court 
e knew the practice of his court, but that now, 
* he knows nothing of the matter,” leſs appli- 
cable in future than it has hitherto been; and 
which obſervation, with the one of a celebrated 
noble writer's , that © every man is a debtor 
* to his profeſſion,” induced the compiler to offer | 
Y his, the preſent Selection. 


He therefore truſts they will view this attempt |. 


_ to aſſiſt the junior part of them with their accuſ- 
tomed indulgence; eſpecially as it ſeems the ſmalleſt 
acquiſition of legal knowledge is by no means to 
de confidered as a matter of contempt}; and SD 
mould it prove in any degree uſe ful, the end for f 
which it was compiled will be attained. _ 


Mark Lane, London, | EN W. Harp s. 
2 ran 1795. 


"OM The Barrier + Lord Bacon, . 
x 1 8 Refleions , by Dawes.” 5 
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Petre v. White. ðò— 40 
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Stackey v. Pell — — 


Stevenſon v. Vorke, 


Stodhart v. Johnſon, Ny — * 
Sutton v. Biſhop, — — 


Swinglehurſt v. Altham and anothef, 


Symonds v. Parmenter and anoth Gy 


= Tyler 2 int Whitehead, i 
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Todd v. Dodd, 2 . 8 : 


Waddington againſt Thellwall . Be 
Watkins v. Towers and others — 
= be _ 5 v. Jene and others, 

: Welch Ve Hole, ES — 
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"RULES we e ACTIONS 
By N T C E | 


KING*: 8 BENCH, 


« , i n * , ** 5 2 33 eg r 
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(a) 7 %% next ofter bi Weeks 15 


from Eaſter Day, in the 334 Near 


3 1 George the T7 bird. 


5. * anther, | PON . the ah 
D. 4 davit of the defendant, 


© It is ordered, - that the 


; Alaimiff, upon notice of this rule to be given 
after three Weeks Now Kale is, ſhew cauſe 


; Nik, to at. 5 


charge a pri- 
vileged perſon 
on filine cone 
mon bail. 


we 


. eee be aba 


050 All 8 are e thus tntitled, on the 5 they a are made. 055 55 
WO) The plaintiff? 's name always ſtanding firſt in the 
ol the word againſt becomes | my and 3 


omitted. 


(c) In this Selection the letter © P. ” is in i general 1 5 
for the plaintiff's name, and. the letter 5 D. 5 for the de- 


Kuda. 


— — 
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58 eins : 
BE, thereon, | | 
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RULES IN PERSONAL ACTIONS 
out of the cuſtody of the ſheriff of the county 
of Middleſex, as to this action, upon filing | 
common bail; and why the plaintiffs ſhould 


not pay the coſts of this application, to be 


_ taxed by the W the motion 190 Irs ; 
hc of 


; By the Cour (4). 


(@) Theſe words are 8 N ui the clerk of the rules, 
on the * band fide of the foot of wy. rule. 


P. and another, | UPON reading the rule 
I: — made in this cauſe, on 
2 2 gay 1 next after three weeks from Eaſter 4 ; 
in this term, and upon hearing Mr. Lambe 
X counſel for the plaintiffs, and Mr. Erſtine 
of counſel for the defendant ; It is ordered, that 
the defendant be diſcharged out of the cuſtody f 
of the ſheriff of the county of Middleſex, as to 


a action, upon filing common bail; and 
that ſo much of the fad rule as e to 29s, 


plan paying the coſts of this application 
be Ts 5 


li . 
in ' the wit bin- named _ the 2 7 th of ance, OY 


Avi 1793: 
| Joux Taras, ber. Phil, 1 


IN cies hed Pirna 8 * are 
arreſted, it is a motion of courſe, on a Pa 
affidavit of the facts, for a rule niſi to diſ- 
charge them; and in ſuch of the caſes as com- 
mon bail is required on the diſcharge, a rule 
niſi to the above effect will be granted, which, 
whether cauſe be ſhewn or not, if it clearly 
appears that the party is intitled to privilege, 
will, either on ſhewing cauſe, or on an affidavit 
of the ſervice of the rule niſi, if no cauſe is 
ſhewn, be made ee but not t commonly 
with coſts . . 15 10, 
As where one 01 his muy 8 ſervants: in 
= Wg namely, the gentleman of the but= _ 
WY had been arreſted; on the motion of Mr, | 


5 » Sellon? 8 kr. p 5 Tags Pr, 42. and Impey $ Te. 66. 1 
RE. 1861. Lk. 5 
1295 * And ſee Hold et a. v. col. pin, 2 sun. PO z 


B 2 : Manley, 
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RYLES. IN PERSONAL ACTIONS. 


Manley, the above rule niſi was granted to 
diſcharge him; which was afterwards, on hear- 


ing Mr. Lambe againſt it, made abſolute, 


but without coſts, and the laſt of the above 


rules was drawn up thereon®. 


So theſe rules may in like münner bu ob- 
' tained to diſcharge a defendant on his being 
arreſted, where it appears from the affidavit to 
hold to bail that he is not liable to give ſpecial 
ball, or that the affidavit is defective I, as if the 
_ defendant be arreſted in any of the other caſes 
enumerated in the books of practice, where it 
is held he cannot legally be held to bail F; or 
if the affidavit be not ſufficiently poſitive, or 
does not ſhew a ſubſiſting debt, or how it aroſe, 
or is inaccurate, or if ſeparate ations are in- | 
cCluded in the ſame affidavit d. . 
W Whea the abſolute rule is 3 up, if e com- - 
mon bail be required, it ſhould be filed with _ 
dhe clerk of the common bails, if the action is 
by bill; but if by original, an appearance 
| ſhould be entered with the filazer, who will > 


= Merrick and tier v. Holes, E. T. 330 Geo. 17. TT 

+ 2d Wynne's Eunomus, 136, 2d edc. BE 
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'IN THE KING" BENCH. 


thereon give a certificate thereof, at is foot 155 


or on the back of the rule, to the above effect, 
and then a copy of the rule and certificate 


- 


- ſhould be ſerved at the ſheriff's office, and the 


originals ſhewn at the time of the ſervice; 
when directions will be given to the officer in 


whoſe cuſtody the defendant may ka to dis 
g charge him accordingly. 


The above rule niſi ſhould be 3 as ; all : 


other rules are that require ſervice, and are 
not for the purpoſe of bringing the party into, 


_ contempt in caſe of his diſobedience to the 


f rule, for theſe muſt be ſerved on the party 


a perſonally, and the original ſhewn to him at 


> the time of the ſervice * but ſuch of the rules 

: in this Selection as are of the former deſcrip- 
tion ſhould be ſerved on the attorney (in a 

town cauſe, but on the agent in a country one) 


of the adverſe party, either by delivering a 7 
copy of it to him perſonally, or leaving it with 


5 his clerk or ſervant at his dwelling-houſe 7. 


office, or chambers, and ſhewing the original 
to the perſon on whom it is ſerved at the ſame 


— time; or * leaving a oy. of it at the laſk | 


0 The King 1 Smithies, 3 Term Vip 351. „„ 
I Jones on the demiſe of Griffiths v. ane, 4 ren 
> pep mm 


NvlLES IN PERSONAL ACTIONS 
place entered i in the alphabetical book kept at 


the maſter's office for entering the reſidency 


or place where attornies reſident in town, or 


within ten miles of it, may be ſerved with 


notices, ſummonſes, orders, and rules. But 
if there be no ſuch entry on the book, then 
the fixing up of the copy in the maſter's office 
is ſufficient ſervice ; and a board is put up 


againſt the ſide wall in the open part of the 
King's Bench office, adjoining the maſter's 
rooms, for the fixing up of the ſame, _ 


Accordingly where an attorney had entered 


his place of reſidence in the book, and aſter- 
wards removed; and before he had altered.the 
entry a demand of a plea, which required to be 
ſerved on him as agent for the defendant, was 
ſtuck up in the office, inſtead of being leſt at 
the place entered in the book; and for want of 
a plea judgment was ſigned; and it being an 
action of debt on bond, a fieri facias was iſſued, 
and levied on the defendant's effects: the court, 
on the motion of Mr. Mingay, granted a rule 


niſi to ſet aſide the proceedings with coſts 


tor this Ns. ln, and en afterwards, on 


2 Order 8.7 r. Ty 
I 
hearing | 


IN THE KING's BENCH. 


_ abſolute ®, | 
It may not be improper here to bre 
| that though where an affidavit is neceſſary in 


ſupport of the motion for any of the rules in 
this Selection, it is in theſe notes recommended 
to be fhort; yet the writer only means that 
prolixity ſhould be avoided: for as it is the 
rule of this court not to receive any ſupple- _ 
mentary affidavit , care muſt be taken to in- 
ſert every thing in it material to the point 
in queſtion; but then, on the other hand, it 
ſhould contain nothing more, and if it does 5 


not, it will in general be ſhort. 


The true place of abode and 4 of 5 


the deponent muſt be inſerted in the affida- 


| vit . and the body of it ſhould not only be 
: accurately drawn; but the title at the head =: 
itt muſt be correct; for if the title be omitted, 
5 the affidavit cannot be read 95 nor can u 6 


1 Woolcombe | . Froſt M. 1 37th Geo, m. E | 


dhe rules, poſt, 


4 Heathfield v. Chilton, 4 Burr. 2015; 9 
. 4 another v. Cooke, Doug. 4503 and Jocks \ V. Temperton | 


85 . another, 5 Term Rep. 552. Fn: 
"23 Order BE. T. 2663. ' 
D a; v. * F Term Rok Gor, 


4 8 Mr. Erſkine againſt * Was made 
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RULES IN PERSONAL ACTIONS 
court take any notice of it, even though the 
_ adverſe party ſhould be willing to waive the ob- 
jection “; accordingly where the affidavit was 
| Intitled improperly, the court held the pro- 
ceedings founded on it irregular ; and it may 


be obſerved, that though an affidavit of the 
cauſe of action, before proceſs ſued out, in order 


to hold the defendant to bail, may be regularly 
ſworn before a commiſſioner, although he be 
cConcerned as attorney for the plaintiff , yet no 
other affidavit can be ſworn before the attor= 
ney for the party on whoſe behalf it is made; 


or if it is, it will be Far 90 and cannot 
: be readſ. 


And now, if the affidavit PR taken Wa, 2 | 


commiſſioner, and the perſon making it ap- 

pears from his or her ſignature to be illiterate; 5 
de commiſſioner muſt ſtate in the jurat, 

that © The affidavit was read in his preſence 
— 7 to the party _— the __" and that _ 


» Owen »; Hurd, 2 Term 1 . BET 74 
+ The King v: the Sheriff of Middleſex, i in the cauſe | 


| of Robins v. Hall, 3 Term Rep, 133. 


|} Order E. T. 174. 
3 Ibid. 
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& kiss. upon notice of this rule to be given to him = 
5 — or his agent, ſhall, upon the ' morrow, ſhew 


Y Abfolutethere. | 4 U PON . this tale mie in 1 : 
E d Retonik. D. J cauſe, on Wedneſday, [Sc.] (1) the 


| ; | _ 
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"TIO P. 10 TPON 3 „ 


torney to put in D 
and perfect bail, +* 


(1) It is ordered, that Mr. E. F. 


purſuant to his 


cauſe why he ſhould not forthwith put in and 
perfect bail for the defendant on the writ of : 
alias teſtatum ſpecial capias iſſued in this cauſi G 
| Purſuant to his undertaking—upon the motion | 
of N Mr. a 8 5 


** 


6e) Of the fer- affidavit of G. H. (2) and upon hearing coun- 
ſel as well for Mr. E. F. in the faid rule named, 
as for the plaintiff; It 1 is ordered, that the ſaid 
Mir. F. do forthwith put in and perfect bail 
„ the defendant on the writ of alias teſtatum 


"I undertaking upon the motion of Mr. 
Shepherd for the Plau, and Mr. - Sow 5 
for Mr. F. . 


yy D „ 


— — — — — yn. — . 


FEY Ib an attorney n to put in 1 bail 
. for the 3 the court vil oblige him to 
1 Ta 


” ſpecial capias, iſſued in this cauſe, purſuant to 


; >; 


IN THE KING! s BENCH. 


fulfil his undertaking, even though he may 
have been impoſed upon by the bailiff*; and 


to compel him +. And the court will, on ſuch 
4 an application, ſupported by a ſhort affidavit of 
= the taQs, grant this rule niſi, and afterwards 

make it abſolute on an affidavit of ſervice, or 


erron! 18 drawn up to the above effect. 


L orymer v. Holliter, 1 $tra 69 3. 
+ Roger v. Nerve, 4, Term Rep, 4 . 


%. 


/ 


It is of courſe on the application of the plaintiff hi 


upon ſhewing cauſe, if the fact of the under. 
taking be clear, and then the abſolute. rule 


7 » nd 
* 


— 


ei 


—— 


{2 
4 
: 

| 


f 
* 
N 
i 
is 
& 
ö 
E 
i 
14 
* 
k » 
Fa, 
% * 
4 
1 . 
* 
1 
{ 


— 


n gy" CA, — 
— tg We ran dr were erage 


— 


— T2 
—— —— — — 
— & 


—.—— — — * 
_— —— —  — ů——— —ASx——ͤ— * 
* ; T 5 . N 4 


n N 5 — 


— © A — — — 
— ——— — — ren AY = 


a 


* ES 


n * 4 Ch 
| "YE | 


{ | 
7 o 
| | 


RULES IN PERSONAL aerions 


"op 


To return the P. 
Writ. | | 
00 or © late,” 


TT is kala; that the (1) ſheriff of the A 

D. J county of Surrey ſhall, within fix days 

next after notice of this rule to be given to bis 

| nder. ſberiſf, peremptorily return the writ of 

* 2 rs „hi- ſpecial capias (2) iſſued between the N 
a Side bar. 


1 U the ſheriff hes not return «te writ TY 
out, which it is not cuſtomary to do, this rule 


Y 


may iſſue on the return day of the writ, by bill, | 
and on the quarto die poſt by original; and to 
prevent delay it is uſual then to obtain it, but the 


rule cannot regularly iſſue before“; and it may 


be had (like all other ſide- bar rules) of courſe at 
the clerk of the rules“ office, without either a 
motion in court, or the ſignature of counſel. 
3 rule, as well as the ſubſequent one to : 9 
bring in the body, being for the purpoſe of EE 
bringing the ſheriff into contempt in caſe of . 8 
5 diſobedience to the rule, it muſt either be 
ſerved on the under-ſheriff himſelf, or on the 


clerk c or agent at the under-ſheriff 8 office, and 


; JN aud Smith, 1 Term Rep. $ 52. 


* The King v. the Sheriff af Cornwall, in the + of | 


ſervice 


"Pg of. it on the e e agen t in 


town is not good ſervice “, neither is it on one 


ef the under-ſheriff's domeſtics, as a maid ſer- 
vant ; and the original rule mt be ſhewn at 

the time of the ſervice}. | 

Ina town cauſe, i. e. on an ets in Ld 


or Middleſex, this rule, as well as the one to 
bring in the body, is a four day rule &, exclu- 


ſive of the day of the ſervice |; but in a country 5 
cauſe, i. e. on an arreſt in any other city or 
county than London or Middleſex, it is a ſix 
day rule, and the writ muſt now be actually | 


returned on the day the rule expires; and in 


default thereof the plaintiff f is at liberty o ö 
move for an attachment on the next day J. 
But the rule cannot regularly iſſue if the 
plaintiff has taken an aſſignment of the bail 
bond J, nor if the ſheriff appoint a ſpecial 

5 bailiff to execute it at the 3 's requeſt wy 


* The King » v. Coles, Doug: 404. 

1 8 | 

2 Tbe King v. Sees 3 Term K's 3 an” | 

8 Order T. T. 1766, See 3d Burr. _ 8 

n 

< Order M. T. . 

1 Lord Brooke v. Stone, 1. Wil. 223. 4th ed. . 

* De Moranda and others v. Dunkin and others, | 
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Andr iN 2146 Terfdns 
nor if the ſeriff has Been out of office tt 


. months before the rule iſſues ®, 7. e. lunar 
mohchs, and inefucing the day hie went out of 
diet f, even thou 
Vithin the ſix months, for he cannot be legally 
called oh otherwiſe than by this rule ; and 


gh he has been requeſted 


if the plaintiff ſhould notwithſtanding iſſue the 


rake, and obtain àn attachment for not unf 
irg wich it, the court will ſet ſuch proceedings 
_ afide for irregularity, with coſts. So it ſeems 
if the parties compromiſe the matter, and aſter- 
wards rule the ſheriff to return the writ, the 
= court wilt di 


ge the ** and that — 


. 26th Geo. re 37. £4. - 
1 The King v. Adderley, Doug. 446. 


1 The King v. Jones, 2 Term Rep. 1 85 | 
| $ Albin v Wels, $ Term Rep. __ 1 
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anus is 1 chat the (5 Py of 1 75 
London ſhall, within four days next af- (1) Or # les. 2 
ter notice of this rule to be given to their 
 ſeeandarits, pere mptorily HE" e court 2 
| body of the n 
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=P WHEN os rule to return Us writ is 1 
expired *, and the ſheriff has returned a cepi 
corpus to the writ (for which return a ſearch 
| ſhould previouſly be made on the file of writs 
of the term the writ is returnable, kept by PF 
cuſtos brevium in the treaſury-chamber at _ 
| Weſtminſter hall;) and if bail ſhould have 
been put in, an exception againſt them having | 
been entered in the judge's or filazer's book, 
and notice thereof ſerved; this rule may be 
| had to compel the ſheriff to bring in the body, 
although he may be out of office before the 


rule iſſues f, if it iſſue within ſix lunar months ME 
after he went out of office T. Ei, 


5 Hutchins V. Hud. © Term Rep. 479- 
bh Order T. T. 1791. | 


. See t the 1 v. , Doug 446. 
; UPON. 
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ment for not 


TON bringing in the 


eee ee ACTIONS 


P. Urox 1 te an 5 
D. J 5 cauſe, on Monday, [ Cc. ] (1) and 
de affidavit of A. B. (2); It is ordered, = E- 


5 in £ a writ of attachment iſſue againſt the ſberiffs 
3 (x) Of tho na. of London, for their contempt, in not bringing 


into court the body of the defendant, pur- 1 
ſuant to the faid e the 1 motion of p 
Mr. Giles, TS 


. : - , a * . 9 * 
2 3 - WL 12 33 * * vr =” OE gt, 
3 —— S D : e een he" F ab 
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WIEN the time for putting in and per- 
feeting the bail, and the rule to bring in the 
body, are expired, and the bail have not juſtifi- 
d., or the rule allowing them has not been 
ſerved (for the ſheriff is not diſcharged till 
the rule is ſerved; though the plaintiff op- 
: poſe the juſtification of the bail, who are al- 
lowed“, nor even if the defendant be dead, if | 
he died after the expiration of the rule f) it is a 
motion of courſe for this rule, on a ſhort affida- 3B 
” vit of the facts; ; and ſo it | is s for a ſimilar one | 


* The King v. the Sheriff of Middleſex, | in i the cauſe 8 


os of Metcalffe v. Aylett, 4 Term Rep. 493. 


+ Same v. ſame, | in dhe — of Robins * Hal, 5 
"6 Tam aa oF „„ 


IN THE KING's BENCH. = 
for not returning the writ, if the ſheriff does 
not return it agreeable to the rule, when the 
time for putting in and perfecting the bail is 
expired; and this is one of the rules that may 
"6 moved for on the laſt day of the term. 
The affidavit ought to ſtate that the party 
called on by the rule was ſerved with a copy of 
it perſonally, and that the original was thewn to 
him at the ſame time ; and the affidavit ſhould s 
not be ſworn before the plaintiff's attorney or 
agent, for if it is the court will not receive it; 
and it muſt be intitled with the names of the 
Parties in the cauſe, for affidavits and motions 
for attachments in civil ſuits are proceedings 
on the civil fide of the court until the attach- 
ments iſſue: but as ſoon as the attachments 


ite the proceedings are on the crown ſide, and 


from that time the king muſt be named as the 
Proſecutor $; therefore the rule for the attach- 
ment is drawn up by the clerk of the rules on 
the civil fide, but the ſubſequent proceedings | 
are tranſacted 1 in che crown. office. . 


* x Burr. 651. 1 
I The King v. Smithies, 3 Term TE 382. 15 
1 The King v. Wallace, ibid. 3. 
A; 50 Word y- Webb, ibid, 253. 
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RULES IN PERSONAL ACTIONS 
When che rule is drawn up, the plaintiff s 
attorney ſhould take it to his clerk in court in 
the crown- office, who will immediately there- 
on make out the attachment, which, if the rule 
be againſt the late ſheriff, is directed to the pre- 
fent one, but if it be againſt the preſent ſheriff, 
the attachment is directed to the coroner; 
and it ſhould then be lodged at the office 
of the preſent ſheriff or coroner to whom the 
-writ is directed, with the bill of the debt, i. e. 
the ſum ſworn to and coſts®, including the coſts, 
of the attachment, with the ſheriff or coroner's 
fee for executing it, as well as the coſts in the 
- - original action: for the writ iſſues with cofts, 
and is always fo indorſed, and upon which, = 
| there be no real defence to the action, the pre- | 
ſent ſheriff or coroner, as the caſe may be, 
| uſually pays the money to the 8 * ar- bes 
; " on the return of the writ. 5 
But if the defendant in the action am : 


5 5 meri ts, and the bail juſtify before the money is | 
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paid, the court will, on a ſhort affidavit of the 


facts, ſtay the proceedings againſt the ſheriff on 3 


terms, and let in the defendant to try the ac- 
tion, if his WAGE or agent ſwear 1 in i the affi= 5 


* Stackey v. reel, Tide” rr. 166, 
ant = 


IN THE KING!“ BENCH. | 
davit © That he believes the defendant has real 
cc merits, and a good defence to the action.“ 
The terms, if the plaintiff has not loſt a 
trial, i. e. the opportunity of trying his cauſe. 
when he might have tried it had there been 
no default in putting in and perfecting the bail, 
are payment of the coſts* ; but if the plaintiff 
has loſt a trial, then the nenen remains as 
a ſecurity to the plaintiff for what he may re- 


cover f, not exceeding the ſum ſworn to, in- 


aſmuch as the bail are not liable to more ; 
though if there ſhould not be a defence to the 
action, yet the ſheriff may, before the money is 
paid over to the plaintiff, apply to the court, on 

an affidavit of equitable circumſtances, who it 

| ſeems may thereon relieve him from part of the 
debt ſworn to, by e the _ to the 99 85 
| aftual damages 1. 


a . Hill v. Bolt, A” Sh Rep. 362. „„ 
I Gravett v. Williams, cited in Hill v. Bolt. 
$ Stackey V. Peel. Tidd's Pr. 166. 7 
1 b The Way: v. Adderley, os 446. 
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Pi ron al the at of 4 B. 
D. it is ordered, that the bail put in for 


the azfendant, who have this day juſtified them 
ſelves in court, be allowed, and the bail-piece 
RTE the motion of Mr. Baldwin, 


——_____@— 


| 1 H E motion to juſtify the bail is of courſe 


on an affidayit of the ſervice of the notice of 
_ Juſtification, and on the bail's ſwearing, © That 
e they are houſekeepers, and are worth double 


« the ſum ſworn to after payment of all their 


e debts;” and they will thereupon be allow- 
ae, unleſs, upon an oppoſition to them by 
| counſel before they do juſtify, either one or 

both ſhould be rejected by the court, on ac= 
count of any irregularity in the notice, or for 
any of the cauſes which render them objec- | 
8 tionable, moſt of which are particularized i in 
the books of practice“; and as ſoon as the 
OY bail have juſtified, the rule allowing them, 


which is drawn vp. thereon to the above : 


Sedos, 16g z and rn 139+ 1 
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| rules” office, and ſerved without delay; as un- 
til it is ſerved the ſheriff is not diſcharged, 


5 m_ 8 che bail“. 


effect, ſhould be got from the clerk of the 


and of courſe an attachment may iſſue againſt 
him on the expiration of the rule to bring i in 
the body, and the time allowed for . in 


ES. * The King v. the Sheriff of Middleſex, i in | the cauſe of 15 
* v. 2 8 4 Term FO 795. | 
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For time tode- p. Ti is ordered, that the plaimiff 1 — 

9 D. time to declare until the firſt day, in- 
cluſive, of the next term, if the ene, 16 
not in cuſtody. ms, rl of 

8 e +74 Hu eee B05 


ee dee P. IT is n "RY the © plainiif hve 5 
W further time to declare, until the laſt 
day, incluſive, of this term, if the defendant i ts ; 
not in cuſtody. 

Side bar. 


1 a 2%! 1 UPON "ron the rule made in this : 
peremptorily to 3c N 

n cauſe, on 7. ueſday, Sc.] (1) it is or- = 
þ > The ns dered, that the plaintiff, upon notice of this rule 
bo be given to his attorney, ſhall peremptorily 
declare in this cauſe, on or before the laſt 
day of this term; otherwiſe let a n be 
. entered—upon the 1 motion 1 Mr. Conſt. 


—— A——— 


„ 


"0 . 


1F the Aa he in n the . 
tiff muſt declare _ him before the end 
5 ; of the ſecond term * „ i. e. the term next after 
order r. r. 1716; and i Ruſſell. r Stowarr,5 Burr 1787. 4 
Wh the 
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IN THE KING's BENCH. 
the return of the writ; but if he is not, and 
the plaintiff ſhould not be ready to declare in 
the courſe of that time, in order to prevent 
tte defendant from ſigning a nonproſs, which 
he otherwiſe may for want of a declaration *, 
Z ſuppoſing he appears the term the writ is re- 
Z turnable 4; the rule for time to declare may be 
= taken out of courſe; and if the defendant has 
appeared, a copy of it ſhould be ſerved ꝓ on his 
attorney before the expiration of the time to de- 
clare; but if he has not, then the copy ſnould 
bee ſtuck up on the board fixed up for that pur- 
= poſe againſt the outſide of the maſter's room 
Z in the King's Bench Office. But if the de- 
fendant does not ſign the nonproſs, the plain- 
tiff is at liberty to declare, without the aid of 
this rule, at any time wihin a TOE from the : 
return of the with: 1 
tte plaintiff ſhould not be ms to 
declare within the time allowed by the firſt 
rule, the above rule for further time may alſo 
be taken out of courle ; but ag thou be | 
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+ Ibid. and Holmes v. White, Tidd's Pr. 236. 

t Jans qui tam v. Hutton, 1 Sir W. Black. 290. 
4 Worley v. Lee, 2 Term Rep. 1123 3 and Penny v. . 
Harvey, 3 Term Rep. LE 
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RULES IN PERSONAL ACTIONS. 


taken out, and the copy ſerved or ſtuck up 
in the office, within the time allowed by the 


former rule, and which may be renewed in 
like manner of courſe, from time to time, 
i. e. from the commencement to the end of 


one term, and from the end of that term to 
the commencement of the next, and ſo on, as 


often as there may be occaſion, unleſs the de- 


| fendant ſhould chuſe to make the rule peremp - 
©. which he _ do on IL of _ _ 
cond rule. 


And if the 4 ſhould be inclined to 


2 the plaintifF either to declare or drop 
the action, on the receipt of the copy of the 
ſtccond or any ſubſequent rule for time to de- 


clare, he may move to make the laſt rule 


 peremptory, which is a motion of courſe, with- 
diurt any affidavit in ſupport of it, annexing an 
office copy of the laſt rule (which ſhould be . 
previouſly got from the clerk of the rules 
office) to the inſtructions to counſel to move: 
and thereupon the above rule is drawn up, 
Which ſhould of courſe be ſerved; and then, * 
the plaintiff do not declare within the time 
ſpecified i in the rule, the defendant is at liberty 
to ö a nonproſs for v want of a declaration. 1 


* 


oy a 
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e 


| P. IT is s ordered, that upon payment of Toa === "uy 
D. I. coſts, to be taxed by the maſter, the ot. 


| action be diſcontinued. | 

Side bar. 4 FErair; 

71 in eh Rat For coſt, 41 14 5. 22 

A at eleven o'clock. 2 Benton. * 5 
e E. Benton. 


e 1 is ech r upon meme : 9 
Di. and another, payment of coſts, to be f 

taxed by the maſter, the action be diſconti- 4 
nued, as to the defendant D. N 


Side bar. | 


Tr IF, at the expiration of the time allowed 
for declaring, the plaintiff ſhould find it adviſe 
able not to proceed further in the action, he 
1 either ſuffer a nonproſs to be ſigned, or 
(which is moſt prudent) his attorney may 
take out this rule to 41 continue the action, 
which, in common caſes, is conditional, being 
on payment of coſts; but, 1 in particular caſes, 5 
leave may be obtained to diſcontinue without 
1 payment 7 
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RULES IN PERSONAL ACTIONS 


payment of coſts ; as, where it appeared an 
a adminiſtrator had not knowingly brought the 
action wrong, the court gave him leave to 
diſcontinue without payment of coſts, on his 
_ conſenting not to bring a new action without 
leave of the court“; though where it appeared 
an executor had knowingly brought his action 
wrong, the court refuſed him ſuch leave T. 
As the plaintiff is at liberty to diſcontinue the 
action againſt all the defendants, where there 
are ſeveral, ſo he may againſt either of them, 
and take out the above rule for that purpoſe; 
and the rule to diſcontinue may, in general, 
be regularly taken out by the plaintiff, if he 
ſhould not think fit to proceed further in any 
of the early ſtages of the cauſe, but not aſter 
the action has been decided | ; and if im- 
"IF properly obtained, it will be diſcharged on 5 
N motion 8. 


When the rule to - le! on | payment 


2 of coſts 1 is obtained, it ſhould be taken to 208 3 


* Bennet, Amis Mess, v. Coker, 4 Burr. 1927. 5 
7 Harris, executor, v. Jann” y- Burr, mth and I Sir * 


W. Black. 451. S. C. 


2 And ſee Tidd's Pr. 421. 25 
$ Symonds v. Parmenter and Barrow, I wil 86; and 5 


maſters 1 
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maſter's office, for his appointment to tax the 


coſts; which his clerk will give at the foot of 


the rule, as above; a copy of it ſnould then be 
ſerved at the defendant's attorney's, and the 


appointment attended, when the maſter will 


tax the coſts (as the firſt appointment muſt be 
now attended *) and give his allocatur of the 
fame to the above effect: and as the rule is 
conditional, the taxed coſts ſhould then be 


7 immediately paid ; for in default of it the de- 


fendant is at liberty to ee on as if n no . 15 


had been taken out. 


Y * Order H. T. 32d Geo. III. 
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(1) Of the fad. 


RULES IN PERSONAL ACTIONS 


5. Urox reading the affidavit af the 
D. 3 defendant, (1) it is ordered, that the 
action be laid in the county of * 


che motion of Nr. Baldwin. 


7 — 
th. 6 a _— * " n 5 * X r 
— 23 — 


18, in the cinitoty. actions where the 


court permit the venue to be changed bf. 
courſe, which may be found collected in the 


| books of practice , the plaintiff does not 
lay the venue in the county or city where the 
_ cauſe of action aroſe, and the defendant is in- 
clined to remove it thither, this rule may be 
obtained for that purpoſe, on an affidavit F 
e That the cauſe of action (if any) aroſe wholly 


e in the county or city to which the venue is 
ee applied to be changed, and not elſewhere out 


e of ſuch county or city ;“ but not, it ſeems, 


if the cauſe of action aroſe in a city or count 
where the Juſtices of afſize do not regularly 


go every circuit d: though, if i it appear to the 


— 8 Sellon, ID Tiaa, 3543 and Impey, 165. 3d ed. 


'+ Orders M. T. 1654 f. 5. N | 
x Waddington v. Thellwell, eſq; 4 Dare, 2450 Wat- 


 kins v. Towers and others, 2 Term Rep. 2753 and Allen 
v. Griffiths, 3 Term Rep. 495. 5 


3 Sellon, 2723 and Tidd, 555 85 5 


court 


IN THE KING's nen © EF 
court that there cannot be a fair and ſatis- 
factory trial in the county or city to which 


the venue is changed, they will OO the 
rule to change 1 the venue. 


And, in particular caſes, where i it is not of 
courſe to change the venue, if there is a pro- 


bable ground to apprehend a fair, impartial, 


or ſatisfactory trial cannot be had where the 
venue is laid, the court will, on an affidavit of 
the circumſtances, grant a rule niſi, and aſter- 
wards either on an affidavit of the ſervice, or 
on ſhewing cauſe, if it is oppoſed, make it 


_ abſolute, to change the venue +. So if it appear 


that both the plaintiff's and defendant's wit- | 
neſſes live in the county or city to which the 
venue is moved to be changed ; and if it 
8 plainly appear to the court that the matter 
cannot be fairly and impartially tried in the 
Proper county, they will give leave to en- 
ter a 8 of the Hts: © on the roll, and : 


* petyt v. wks: N 8 510. 


5 i The Mayor of Poole v. Bennet, 2 Stra. 874; M ck © 
v. Saladine, 3 Burr. 1564 3 and 1 Sir W. Black. 480. 


8. C. 
7 Foſter Ve : Taylor 1 1 Term Rep 781. 
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RULES IN PERSONAL ACTIONS 


award the venire to the dent or another 
e 


The motion to 1 the venue, haven, 


cannot be made before the defendant has ap- 


peared ; for, until appearance, the defendant is 


not in a ſituation to make any application 3 


and it ſhould be made before plea I, though | 


it may be made after an order for time to 
plead ||; but, not if it be to take ſhort no- 


tice of trial for the firſt ſittings in London 


or ne becauſe there a trial would be 
W N 


* Rex 1 et cal. 3 Burr, 3 1330; and 3 Black. Com. by 


294- 7th ed. 


_ + Smith v. Shepherd, 5 Term Rep Y 
2 Orders M. T. 1654. 1. 5. 


Ford v. Gainer, Sayer, 20. 
3 * ä t v. * £lg; Conp. 510. = 


UPON | 


the venue. 


cauſe, on Friday, [Sc.] (1) and (x) The rule te 


upon the undertaking of the plaintiff to give e ants 


material evidence on the trial of this cauſe, of 
ſome matter in iſſue ariſing in the city of Lon- 
aun, where the cauſe of action was firſt laid; 
It is ordered, that the ſaid rule be diſcharged = 


ns ae the motion of Mr. Mow. 7 


IT often happens that the venue in tranſi- 
tory actions is not laid where the cauſe of 
action really aroſe; and then in ſuch of them 

as the venue is permitted to be changed in, of 


D 


: preceding rule to change the ſame; upon which 
it is uſual for the plaintiff to move to bring 5 


n the venue back, on an undertaking to give 
1 material evidence on the trial, of ſome matter 


ariſing where the venue was firſt laid, and 
e which this rule is made. Lg 

But it does not ſeem prudent for the Wy 
I, plaintiff to enter into this undertaking, un- 
leſs he has ſome material evidence to give in 
N of it; for if he has not, he muſt be 

VS AY | nonſuited 5 
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2 Juror reading the rule made in this To bringback 
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RULES IN PERSONAL ACTIONS 
nonſuited on the trial; but proving a rule of 
court in Middleſex, = the defendant to pay 
money into court, has been held a ſufficient 
compliance with an undertaking to give ma- 
terial evidence in Middleſex, becauſe it is an 
admiſſion of the cauſe of action f. And it 
ſeems that in an action againſt a ſheriff for a 
falſe return, proof of the delivery of the writ to 
the defendant, and of his returning it in the 
county where the venue was laid, is ſufficient 

to ſupport an undertaking t to woe 8 evi- 

dence in that county T. 5 
The motion for this rule i is, 5 8 on 
the above undertaking, without any affidavit 
whatever ; and the rule may be obtained in al- 
moſt any ſtage of the cauſe, even after it has 
been down to trial, and the plaintiff nonſuited, 

and the nonſuit ſet aſide; and though the 


cauſe has been down a ſecond time thereon, : 


. then made a remanet for want EN "0 
: rors 5. e 


Bruckſhaw v. Hopkins, Cowp. 409 · ; 

+ Watkins v. Towers and others, 2 Term Rep. 27 * 
1 Griffith v. Walker, Sayer, . 
FJ Bruckſhaw v. Hopkins, ut ſup. 
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p. D. 1 1 T is videred, a the plaintiff, Ni6 to confolls | 
upon notice of this rule to be W 
Same E.( given to his attorney, ſhall, upon 


Same C. 


Same F.] the morrow, ſhew cauſe why, upon 
the ſubmiſſion of the defendants 2. E. and F. 


to be bound and concluded in the actions 
brought againſt them by the fate of ſuch ver- 


dict as ſhall be found againſt the dende 


D. or ſuch other action as the ſaid plaintiff 
ſhall chuſe to try, all further proceedings in 
the ſaid zbree other actions ſhould not be ſtay- : 
ed, until this court ſhall otherwiſe order; and 
if a verdict ſhall be given in favour of the 

plaintiff in ſuch action as ſhall be tried, to the 

ſantisfaction of the Lord Chief Juſtice, or other 

Judge before whom the ſaid cauſe ſhall be 
tried, that then no writ of error ſhall be : 

2 brought upon the judgement to be entered 

9 9 up, on the faid verdict; nor ſhall any bill in 
equity be filed for relief againſt the ſame; * 

and that in the mean time further pro- 

ceedings 1 in theſe cauſes be eee the 
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Same C. 


0 ſheyn to the contrary; It is ordered, upon the 
ſubmiſſion of the defendants C. E. and F. to 
be bound and concluded in the actions brought 3 
againſt them by the fate of ſuch verdi& as 
ſhall be found againſt the defendant D. ar 
ſuch other action as the plaintiff ſhall chuſe to 2 
try, that all further proceedings in the ſaid 
three other actions be ſtayed, until this court 
| ſhall otherwiſe order; and if a verdict ſhall be 
given in favour of the plaintiff in ſuch action 
s ſhall be tried, to the ſatisfaction of the Lord 
N Chief Juſtice, or other Judge before whom 
5 the faid cauſe ſhall be tried, that then no writ 
of error ſhall be brought upon the judge- 5 
ment to be entered up, on ſuch verdict; nor 
; ſhall any bill in equity be filed, for relief againſt Ka 
: [...- fame—upon the n motion of Mr. Fark. 
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P. D.)UPON reading the rule made in 
theſe. cauſes, on Friday, [&c.] 


Same F.] G. H. (2) and no cauſe being 
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ſured, under a policy of inſurance, it was uſual 
for the latter to bring a ſeparate action 
againſt each of the former, and to proceed 
to trial in all: the actions - ; though now the 
defendants, after they hive appeared (but 


not before, as until appearance they are not 


in a ſituation to make any application, as we 


have already obſerved 4) may apply to the 


| court for the : above rule niſl to conſolidate 


the actions; the motion for which is of courſe 
without any affidavit in ſupport of the appli- 
cation, and it will afterwards be made abſo- 
lute on the terms ſtated in the rule, whether 
cauſe be ſhewn or not; and if no cauſe be 
ſhewn, the above abſolute rule is drawn uß 
thereon : but it ſeems it may be made part 
of the rule, that the defendants ſhall produce 
= al books and Papers material | to the point in 
: iſſue r. 3 5 
. And it may be lewd, that the conſent of . 
che defendants in the action conſolidated, to be 
bound by the verdict in the action to be tried, 
. means. a verdict to the fatisfaction of the 


Park on Inſurances, introd. 44+ 2d ed. 
+ See -p. 30, ate. 
t Park on n Inſurances, intro. 45: 24 ed, oh 
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RULES IN PERSONAL -+ACTIONS 
court *, or, in other words, ſuch a one as the 


court ſhall think ought to ſtand as a „ina deter- 


mination of the matter t. And if two actions 


of the ſame nature are brought by the plaintiff 


at the ſame time, the court will, on motion, 
after a rule to ſhew cauſe, direct them to be 


conſolidated, and the plaintiff to pay the coſts 

of the application : indeed the plaintiff, in 
ſuch a caſe, ſeems liable to an action G the 0 
: caſe for 85 his cauſe of action d. 


. Loft, 147. 
+ Hodſon v. Richardſon, 3 «rw 1477. 
t Cecil v. Brigges, bart.; and u v. fame, 


> 2 Term Rep. 639. 


$ 3 Oy 5 TIM Mecum, 400. 5 


UPON | 


n rr 
. n 
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p. U rOoN reading the affidavit of A. B. Nik t i abt 


a judgement, 


D. gentleman, and another, and the affidavit ndexecutionles 


vied thereon, 


of the defendant, (1) It is ordered, that the with coſts, for 


irregularity, 


plaintiff, upon notice of this rule to be given (2) The amda- 


to bim or bis agent, (2) ſhall, upon Tueſday, 
| LS 1 | ſhew cauſe why the judgement ſigned torney. 


vits of the facts. 


5 in this cauſe, and the writ of geri facias iſſued 


and executed thereon, ſhould not be ſet aſide, 


With coſts, for irregularity; and why the money 


levied on the goods and chattels of the ſaid de- 5 
fendant by the ſheriff of the county of Devon, 4 | 
virtue of the ſaid writ, ſhould not be reſtored d 


to the ſaid defendant; and that in the meantime 


the money ſhall remain in the hands of the faid 


 ſreriff—upon the motion of Mr. Mingay. | 


U PO N —_ the rule made? in ct Abit - = 

D. 21 cauſe, on Monday, [ Ac. ] (1), the - () The rue . | q 
davit of the plaintiff and another, the affidavit of © E 
C. E. and another, (2) and upon hearing coun- (2)Theafidanit =—_ 


on the pare oe 


ſel for both parties; It is ordered, that the judge - the blade g a8 


ment ſigned in this cauſe, and the writ of fieri 2 


to the facts. 


/ acias ſued and executed thereon, be ſet aſide, 


D 3 5 15 vin 


(2) Being an at- 2 
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with coſts, for irregularity; and that the money | 
levied on the goods and chattels of the ſaid de- 
endant, by the ſheriff of the county of Devon, by 
virtue of the ſaid writ, be reſtored to the ſaid 
| defendant. And it is referred to the maſter to 
tax the ſaid defendant his ſaid coſts, together 
with the coſts of this application; which coſts, 
when taxed, ſhall be paid by the plaintif to the 
aid defendant, or his attorney—upon the mo- 
tion of Mr. Erftine for the Plan, and * 5 
Mingay for the defendant... 


1 appoint 23d Jas, | For colts, 161. 10s. 26 
1 fox o'clock. ET E. in, 


E. Benton, 


T any irregularity occurs in the courſe of 
the proceedings in a cauſe, the oppoſite party 
may, on a ſhort affidavit of the facts, apply for 
and obtain a rule nifi of the above nature, to 
| ſet the proceedings aſide for ſuch irregularity, 
and commonly with coſts; for it is a general rule, 5 


5 thut when Proceedings are ſet aſide for! irregu- 


kene. d 


watt 
$3 
N 


IN THE KINGS“ BENCH. 
 Jifty, it is wis ehh; to which there ſeems 
e nee 
Point in queſtion has never been ſeltled before. 


And the rule niſi will afterwards, on an affida- 
vit of the ſervice, if it is not oppoſed, or on 


hearing both parties if it is, be made abſolute, 
hen the rule thereon will be drawn up after 
7 the above manner. 


Upon which, if the rule riſk be made e- 


ute (as here, it being a clear irregularity, as 
may be ſeen by the caſe which we have al- 


ready mentioned ) with coſts, the appoint- 
ment to tax them ſhould be got from the 
maſter's clerk, at the foot of the rule, aa 
above 4, and ſerved, and attended with a 
dill of the coſts, which the maſter will then 
tax, whether the adverſe party's attorney at- 
tends or not, the firſt appointment being now _ 
to be attended „ and give his allocatur for tze 
fame to the above effect; and then, if they are 
not paid on demand, the party will ſubject him- 
ow to an attachment for the non- e of 


The Clue v. jones, 2 2 Term Rep, 1. 
I Woolcombe v. Froſt, p. 6, ante. ; 
"7" B00 Þ. 20, ante. LY 
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_ "hs And it may be obſerved, that if an 
execution has been iſſued and levied under an 
irregular judgement, as here, when the rule 

is made abſolute for ſetting the proceedings 

aſide, the party prevailing may, for the injury 
he may thereby have ſuſtained, bring an action 
of treſpaſs 0 his * T, as well as the 
attorney Þ. : 
And as to the time of applying to ſet FP 

N the proceedings, it ſeems, that if the irregula- 
rity be in the omiſſion of the name in the writ, 
the proceedings may be ſet aſide at any time d. 

So if the affidavit of the ſervice of the writ be 

_ defective ||, But the general rule is, that the 

party muſt apply without delay ©, i. e. as ſoon as 
he has an opportunity I; for an irregularity muſt 
be taken advantage of in its proper ſeaſon, 
otherwiſe no advantage can be taken of it aſter- 


5 * WNT "8 Tida's Pr. 266. | 
+ Phillips v. Biron et al. 1 Stra. 509. 


1 Barker, widow, v. Braham and N Norwood, 3 Wil 
368, 4th ed. 


8 Tomſon v. Browne, And. 16. 55 
= 8 4 Lakin v. Dewall, Sellon's Pr.! in votes 105. 
1 . Eg A Petre v. White, 3 Term Rep. 5. 
3 + Smith \ v. Painter, 2 Term * 719, 


Wards, 


i THE KING's BENCH. 7 


wards “, and therefore it ſhould be the firſt op- 
portunity; though it ſeems the party may wait 
till his adverſary ſhews he means to make uſe of 


the irregularity . But if he goes on as if 
no irregularity had happened, the proceedings 


will not afterwards be ſet aſide Hg for he theres 


. by waives the irregularity. | 


* 


„ „Ahe King 1 v. Franklin, cited in n the King v. rem 


and two others. 5 Term Rep. 453. 


T Loft, 333. 
4 Ibid. 830: 
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hoe: adeare- 5 JU PON reading the affidavit of 4. B. 
3 beben D. gentleman, (1) It is ordered, that the 
. Plaintiff upon notice of this rule to be given to 

5 parmentof bir attorney, ſhall, upon the morrow, ſhew cauſe 
35 ) The defend- why the interlocutory judgement ſigned in this 
N y 
E. ———_ cauſe, and the ſubſequent proceedings had 
* thereon, ſhould not be {et aſide, upon payment 
pl coſts, and that in the mean time proceed- 
1] 104: be ſtayed—upon the motion ol Mr. Dam 


n 


| Abſolute "I P. 555 P 0 N 1 chi rule 0 in this 
| (0) The ras D. J cauſe, on Tage, IS.] (i) the afidevit 


We niſi. | k 


(J The piain- of C. E. gentleman, (2) and upon hearing Mr. 
tiff attorneys 
affidavit of the Lens of counſel for the plaintiff, and Mr. Dam 


BY facts. dier of counſel for the defe endant; 3 It is ordered, 
oe” upon payment of coſts, to be taxed by the | 

_ maſter, that the interlocutory judgement Gen- 7 
| ed in this cauſe, and the ſubſequent proceed. | 


v2 | ings had thereon, be ſer aſide, . 


| 1 1 t 13 Fab. 5 or 9 44 I 55. 84 5 
33 _ o'clock. jo E. Benton. 5 


E. Benton. Wo | 
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IN ſome caſes regular debe may 
be ſet aſide, as here, where the defendant would 
otherwiſe be. deprived of the opportunity of 
mak ing his defence to the action; but it is al- 

ways upon the terms of putting the plaintiff in 


as good a condition as he was before“; for 


if that cannot be done, the court will not take 


an advantage from him which he has regularly 
obtained; conſequently the defendant muſt a- 
ply in the f/f inſtance, and before the n, Tu 


has loſt a trial. 


Iherefore, white the 3 hs a Gesten 15 
which he means to try the merits of, though by _ 


| ſome accident he lets the plaintiff ſign judge- 


ment for want of a plea, but applies to ſet it 


| aſide as early as he receives notice of ſuch pro- 


1 ceeding, the court will let him in to try the 
merits r, upon his paying the coſts, and vill 35 
1 ww the above rule niſi thereon. : 
Ikhe application for it, however, muſt be . 

wy grounded on an affidavit of his attorney or 


Fox v. 8 3j ᷑ nt 
I Ibid. and Forbes v. Lord Middleton, ibid. 12423 and 
3 RK, v. Peters et al. or Carly, nn et al. 1 Burr. yr 
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ceoſts, it muſt be drawn up immediately, and 


oy wiſe the plaintiff may proceed on upon his 


IL 4 "on of the rule. 


© RULES IN PERSONAL ACTIONS 
agent, ſhortly ſtating the proceedings, and that 
.. the defendant has merits; but the particular me- 
rits need not be ſtated, as the deponent's ſwear- 
ing generally, which he muſt do, That he 
< believes the defendant has real merits, and a 
te good defence to the action,“ will be ſufficient, 
And the court will afterwards, on an affida- 
vit of ſervice of the rule niſi, if it is not op- 
| Poſed, or on hearing the plaintiff; if he oppoſes 
it by ſhewing cauſe, make it abſolute, and the 
above rule will be drawn up thereon. But the 
rule being conditional, i. e. o payment of 


the above appointment got thereon from the 
maſter's clerk *, to tax the coſts; when the 
maſter will tax che ſame on the firſt appoint- 
ment now f, and give his allocatur for them as 

above, and they muſt then be paid; for other- 


af judgement, and the defendant will loſe the be. _ 


F 


IN Tun KING's „„ 


Ty 1s ordered, that the de fendant, upon Nit to e 
D. notice of this rule to be given to him, 


or bis attorney, ſhall peremptorily, on the 
morrow, ſhew cauſe why it ſhould not be re- 


calculate the 
principal and 
intereſt on a note 


the plaintiff to 


ferred to the maſter, to ſee what is due for 47 fel Fe : 


principal and intereſt on the note of band ment thereon 


without execut- 


(1) for which this action is brought; and alſo int witof in- 


ä quiry of da- 
to tax the plaintiff bis coſts: and why the ſaid wages. 


plaintiff ſhould not be at liberty to ſign final exchange,” 
Judgement thereon, without executing a writ of _ 
Inquiry of damages—upon the motion of Mr. 5 
8 77) 


—_ 


5. cauſe, Yeſterday, (1 ) the affidavit of „. 
3 (2) and no cauſe being ſhewn to the . 


niſi. 


te maſter, to ſee what is due for principal 


and intereſt on the note of hand for which this 


action is brought; and alſo to tax the Plaintiſf 
bis coſts : and that the ſaid plaintiff} be at li- 


berty to fien final judgement thereon, without 


_ executing a writ of 1 inquiry of — 5 
the motion of Mr. Bayley. of: 


I appoint 27th June, = Appointment. | 


ſelve o'clock, SE R. Forſter. 
WIEN 


to the maſter to 


of hand, and for 
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RULBS IN PERSONAL ACTIONS 


WHEN 4 plaintiff has tt. an 
interlocutory judgement, in actions of aſſump- 


MW 3 fit on bills of exchange or promiſſory notes, 
the court will refer it to the maſter, to ſee 


what is due for principal and intereſt, and give 


the plaintiff leave to ſign the final judgement 


thereon without executing a writ of inquiry“; 


which may frequently ſave the plaintiff a 
term, where the defendant's object is delay: 
and it is now a motion of courſe for the above 
rule nifi, without any affidavit of the facts, 
and which will afterwards be made abſolute on 
an affidavit of ſervice, and the above rule ab- 
ſolute will be then drawn up thereon. 


Theſe rules, diſpenſing with the writ of i in- . 


quiry, having introduced a new practice in 
this ſtage of theſe actions, it may not be uſe- 
leſs to obſerve, that the mode of proceeding 
on the rule abſolute is for the plaintiff's attor- 

| © ney to get an appointment at the foot of the 

rule from the maſter's clerk , which he will 
give in the uſual way, after the above manner, 
and then to ſerve it, and attend the ſame, with 


che notes or bills on which the action is | 


* Shepherd v. Charter, ren Fs 275. 
1 "oF 26, WP. 


| brought 2 


2 N tt but 


PIR 


„ 3 SI 


IN THE KING”'s BENCH. 


brought, and. a calculation of the intereſt, and 
alſo an incipitur of the final judgement, on 
2 double half-crown ſtamp *®, being the final 
judgement paper ; and the maſter will then, 
whether the defendant's attorney attends or 
not, as the firſt appointment is now to be at- 
tended i, tax the coſts, and ſign the final Judge- 
ment, by giving his allocatur thereon in this 
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For hci. and intereſt 191 1 7. 
f = =: - 1G ARG: 


m—_ 


E. Parfter, 


27th June 179 


1 5 Will. IL. 8 21. 25. 5 bd.z and 9 and 10 > Will, LIL. 
c. 84 25. "Fg | 555 
. dee P. 27, ante. 
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RULES IN PERSONAL ACTIONS 
2 fl T is ordered, that the defendant have 

D. leave to bring i into court ?wenty pounds; 

and thereupon, unleſs the plaintiff ſhall accept 

thereof, with coſts, to be taxed by the maſter, 
in full diſcharge of this ſuit, the ſaid 7wenty pounds 
ſhall be ſtruck out of the declaration, and paid 
out of court, to the plaintiff, or his attorney ; ; 
and upon the trial of the iſſue the plaintiff ſhall 
not be permitted to give evidence for the ſaid 
twenty pounds—upon the motion of Mr, Shepherd. 


I appoint 10 Is For coſts, 61. 35. 6d. 
| fix o'clock. N 
R. Tale. „„ 


" . * ; R —_— 


* 4 


8 


— 
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. F, in the aa wherein the e 
may pay money into court, which may be 5 
ſeen in the books of practice *, the diſpute = 


4 not whether any thing, but how much, is due 


- to the plaintiff, this balls may be had to en- 
ble the defendant to offer the plaintiff, by pay- _ 


ing it into court, ſuch ſum as he acknowledges 

to be due to him, in full diſcharge of the action; 

and the rule may be obtained at any time aſter 

appearance (but not before, as until then the 

| defendant is not in a ſituation to make any 
* Selon, 305. Tidd, 68; and Impey 185, zd ed. 

e application: ; 


IN THE med SENGH, 
. 8 722 and before plea, and even . 


on obtaining a judge's order for that purpoſe, | 


_ + which is made on payment of coſts. 
The motion for the rule i is of courſe, vühent 


any affidavit in ſupport of itt; but before it can ; 
be drawn up; the money muſt be paid to the 
f ſigner of the writs, who is the officer that now 
receives it; and his receipt for the money muſt 
be taken to the clerk of the rules, with the ſig- 
nature of counſel to the inſtructions to move 
or leave to pay it in, for (like moſt of the other 
common rules, the motions for which are of 
courſe in the firſt inſtance) it need not be 
Fon moved ; and thereupon the rule is drawn up. 5 
The general rule, as to paying money into 
5 is for a ſum 7 
certain, or capable of being aſcertained 1 
mere computation, without leaving any fort 2 
diſcretion to the j Jury, the court will permit the 
money to be paid in, even upon particular 
counts: but it ſeems the court will thereon 
compel the defendant to conſent to ſuch term 
being: made e of the Ts as the JE of 


court, is, that when the deman 


= Ses p. 30; ante. 5 
+ Griffiths v. Willianis, I Term So. 218 3 
5 And ſee 3 Black. Com. 304, 7th ed.; and Kings 
IT n, v. nad 5 Term * 257. 
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RULES IN PERSONAL Acrioxs 
a the caſe may require, as an inſpection of botks 
and Papers, &c.“ 
And in order to ſee what in particular the 
plaintiff claims, where it does not appear by 
the declaration, and be thereby enabled to 
know whether it can be ſo aſcertained or nor, 
the defendant's attorney may, upon a ſummons, 
obtain a judge's order © for the plaintiff's at- 
© torney to deliver him the particulars | in writ- 
20 ing of the plaintiff's demand, for which the 
e action is brought, and to ſtay the proceedings 
ee in the mean time:“ indeed it has been ſaid, 
that in ll caſes the plaintiff ought to give the 
defendant an account of the particulars of his 
demand f. But in practice this is eſteemed to 
mean only where the particulars do not ſuffi- 


| ciently appear on the face of the declaration, as 
1 in actions for goods ſold and delivered, _—_ 


It has been held that the rule is an admiſ- | 
ſion of the cauſe of action ſtated i in the decla-- 


ration , and that the plaintiff is entitled to 
Es maintain the action to the amount of the Jew bs 


* Hallett, eſq. Fe others v. the Eaft iodia Company, 2 2 


Burr. 1120 and ſee Hutton and wife v. Bolton, cited in 


Clay v. Willan and 2 1 Com. Fa, Term = 
298. 

— Le Breton v. e 35 - Hed, 170. 
23 been v. Ten ers and 1 2 Term Rep, 27 * 
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mn uE KING's Ir von. | „1 
paid in; but that it admits nothing more, and 
therefore does not preclude the defendant from 
taking any objection to the action beyond that 
ſum, even though, unleſs ſuch ſum were paid 

in, the objection would be a bar to the 2 8 51 1 

| demand*. 2 | 
And ſhould the Kfendant obtain the rule, 284 

| ee} it pay money into court, in an action were | 

the court do not permit money to be paid in, the KM 
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rule may, on motion, after a rule to ſhew cauſe, 
be diſcharged for irregularity; but taking the 
money out of court is a waiver of the irregularity, .. 
and the plaintiff cannot afterwards havea verdict, „ 
unleſs he recover more than the ſum paid in f. LO! 
If, on the money's being paid into court, 
the plaintiff chooſe to accept it in full diſchargs If 
of the action, he is entitled to his whole coſts 9 
up to that time, except the money be paid in on 1 
7 particular counts, for then he 1 18 only entitled . =_ 
to the coſts of ſuch counts t; but if he proceeds „„ 
after the money is paid in, and then before 
25 arial accepts it, which he may do Y, he muſt — 0 
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* Cor and another, executors of Shultz, v. Parry, I Term | ä 

: Rep. _—_— Dy = 
+ Griffiths v. Williams, ibid; 710. 

1 Baillie v. Cazelet, 4 Term Rep, 579: Fo — 

8 Kabel v. « Hudſon, ibid. _— VVV — 28 iſ 
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RULES IN PERSONAL ACTIONS = 
pay the defendant his coſts of the ſubſequent | 
proceedings. 


When the plaintiff elects to take the money 
paid i into court in full diſcharge of the action, 


his attorney muſt get an office copy of the 


defendant's rule to pay the money into court 
from the clerk of the rules, and take it to the 
ſigner of the writs, who will thereon give him 


a check on his banker for the money, on the 


attorney's figning a receipt for it in the book 
kept ſor that purpoſe; but he will not pay it to 

the attorney's clerk, or any other perſon than 3 
the plaintiff himſelf or his attorney, to whom : 
the rule directs it to be paid. | 
The above appointment to tax the coſts 
ſhould then be got in the uſual way f, from the 
maſter's clerk, on the office copy of the rule, and ; 


ſerved at the defendant's attorney's}, which 


ſhould of courſe be attended by the plaintiff's at- 
torney or his clerk, with a bill of the coſts, when 
the maſter will tar the ſame, on the firſt appoint- 
ment, and give his allocatur thereon as above; 
and if the defendant does not then pay them, 
e Hanley and others v v. Bateſon and others, | 1 Term 
Rep. 629 ö N 
| + See p. 100 ante. | 1 
1 Kabell v. Hudſon, 4 Term Rep. 10. is 
| 0p. 27s ante. 85 


IN THE KING's BENCH. 
che plaintiff may proceed as if no money had 
been paid in, and go on to trial, and take a 
verdict, even though he does not make out his 
demand ſo much as the defendant has paid in *. 
5 hut if the plaintiff does not chooſe to accept 


he may take it out, and proceed on for further 


damages, but that is at his own peril; for if he 

| Proceeds to trial, and does not prove more due 

than is paid into court, he muſt be nonſuited f, 
and pay the defendant all his coſts : ſo he 

muſt if the defendant obtain a verdict $; and 

if a juror is withdrawn on the trial, he will not 


be entitled to any coſts, not even up to the 
time of paying the money in|. 


his coſts, or dire& them to be paid out . 


„Hand v. Lady Dineley, : 2 Stra. 1220. 
| + 3 Black. Com. 304, yth ed. 
| Kabell v. Hudſon, 4 Term Rep. 10. 
S {& Stevenſon v. Yorke, ibid, 
115 I Stodhart v. Johnſon, 3 Term Rep. 65 7. 
3 See p. 555 _ 
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However, in either of the caſes, the plaintiff 5 
Be has a right to all the money paid into court, and 
it will be paid him at any time (unleſs, indeed, 
where the defendant is intitled to any /ub/equent 
| coſts, and before the plaintiff receives the 
money, the court ſhould, upon the defen- 
dant's application, order it to be /et off againſt 
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tion appears to be brought and kept on foot 


| RULES IN PERSONAL ACTIONS 


ue); for by paying the money in, the defen- 
dant has acknowledged it to be the plaintiff's 8 

due 75 and he can never recover it back 
again, though it afterwards appear that he 
paid it wrongfully rx. 

But it ſeems the court will permit the money 
to be brought in without coſts, and very likely 
make the plaintiff pay all the coſts, if the ac- 


oppreſſively, as where the plaintiff kept out of 
b the way to prevent a tender; and his attorney, 
on a judge's ſummons to ſtay the proceedings, 

on payment of the debt and coſts, e 
5 that the Plaintiff had other Gabe 


2 * See p. 89, poſt. 
+ 3 Black. Com. 304, 7th Fs 
t Malcolm and e adignees, dee. v. F alas, N 
4 Rep. 645. 

. v. Houdieh, I Burr, 5 n. . 
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| IN THE KING%» BENCH. 1 AY 

P. 1TT is ordered that the a * Fo pon, 1 
= leave to plead ſeveral matters, to wit, matters, i. 
chat be did not undertake, and that be did not 1 bn, | 
ſumpfit with- i . 


— — 


undertake at any time within fix years next in fx years. 


before the exhibiting the bill of the e 
i cr the motion WR Mr. 2 
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AT common law the defendant could 
only plead a Angle plea®, which rigour often 
abridged the juſtice of his defence; but to 
remedy this defect , the legiſlature having pro- 
vided that the defendant, with leave of the 
court, may plead as many ſeveral matters as he 
_ "ſhall think neceſlary for his defence 1, it is 
now a motion of courſe for this rule for that 
LT purpoſe, without any affidavit in ſupport of 
85 the application; as it is not uſual ſor the court, 
upon the motion, to go into the conſideration 
of the materiality of the pleas f. 
And med TOE: may Oy: be obnined in 


CUES ge Oo FTE 
I 7” — „ „ - 


5 3 Black. Com. 308, nth ed. 
f 2 Wynne's Eunomus, 14 1, ad ed. 
VVV 
| l 8 v. 9 IG 28. 


Kl zs IN PERSONAL ACTIONS 
all actions, except qui tam ones , or where 


the matters intended to be pleaded are incon- 


Altent with each other f, as not guilty, and juſti- | 
fication or non- aſſumpſit to the whole, and a 


tender to part f, or non-eſt factum, and a tender 
to part, in an action On a bond 8; and if the 

rule be obtained in any of theſe caſes, it will be 
_ diſcharged on motion, after a rule to ſhew cauſe; - 


' 


but the court will, at the ſame time, give the 


| plea, 


+ 8 v. Lakes: 2 fn. 10445. THR qui ram, 


v. Crowther, 2 Wil. 215 and ** v. "Roms 4 PR 
Rep. TO 5 

F Crozier v. Storke, . 28. 

f Palmer v. Wadbrooke, 2 Stra. 876. 

I Maclellan v. Howard, 4 Term 1 194. 
& Jenkins v. e 5 Ten Ber * 1 05 
70 lbig. 


\ 


9 5 5 defendant leave to plead either of the pleas g 
and before the plea is filed the rule ſhould be 
drawn up, and a Your - of 1 it ; annexed to 9 the 


11 


14 
A 
. 


. 0 IN THE kN BENCH. | * 
Þ.7 IT is Res Met the asu, upon n 25 . if 

- -D$ notice of this rule to be given to big bis ples. | 
e ſhall abide by his plea already plead- oF | 
. ed, or plead ſuch other plea peremptorily on 1 
che morrow, as ſhall not be waived ; otherwiſe 1 
let judgement be entered forthe plain Dare 9 
the motion of Mr. Giles, eee OE 1 
11 — Fen RR that a 4 i 1 
eſpecially in actions where he has no defence, 9 
in order to gain time, and by which he ſome- ; 1 
times gets over the term, will plead a ſham plea, i" 
as a judgement recovered, which is the com- 1 
mon one, though now there are a few other's Bo "n 
"_ uſe of for this purpoſe, and let the 
— Phintiff proceed thereon, by replying thereto, 8 
and making up and delivering the paper= i 
book; but when the time for returning it is i 
- he will waive his plea, by ſtriking out 8 
the ſpecial pleadings, and returning the book i 
with the general iſſue, or a demurrer t to the 3» 
feplication. # | 
To prevent which trick, the court will com- | 
0 the defendant to ol ſuch * as he wil! 1 
land 1 
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RULES IN PERSONAL ACTIONS | 
_ ſtand by *; ; and it is now the practice to ob- 


ein this eds Wr Wat purpoſe as ſoon as the 
plea is filed, the motion for which is of courſe 
without any affidavit in ſupport of it; though, 


if the defendant does not, in conſequence of 
the rule, alter his plea already pleaded, the 
plea ſtands; and therefore the plaintiff ſhould 
not ſign judgement, but proceed to make up 


the paper-book ; and after this rule is ob- 


tained, the defendant can only plead the ge- 
neral fue 4. and give a notice of {et * 


% Fofter V. Ga 2 PEE 781. Oh 
1 Webb v. Holt, 2 Stra. 1234. | 
1 Hare v. Lloyd, 1 Term Rep. 693. 
5 Cockran v. Robertſon, in notes, ibid. 


_ veon 


IN THE KING's BENCH. 


P. who, Sc. 

D. Jof counſel for the Plaintißf, 
and Mr. Conſt, of counſel for the defendant, 
and by their conſent ; It is ordered, upon pay- 
ment of forty ſhillings, being one penalty, and the 
coſts of this ſuit, to be taxed by Mr. Benton, 
for the offence for which this action is brought, 

| that all further proceedings therein be ſtayed 

 —ypon the motion of Mr. Lambe, for the 

Plaintif and M r. e for che de Chit can 


— 


a qui tam 


«„ — 


. both parties, and by their con- 
ſent, and the ſum of ive pounds being paid 

into the hands of James Templer, eſq; maſter of 
the Crown Office, for the uſe of his Majeſty; 

. ordered, that the plaintiff have leave to 


4 compound this action with the defendant for 


the ſum of ten pounds, with coſts of ſuit, to be 
taxed by Mr. Benton, in full ſatisfaction ane 


= diſcharge of the offences for which this action X 


1s brought—upon the motion of Mr. Wiglæy, 
for the plaintiff; and Ns Garrow, for the de- 
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| RULES iN PERSONAL ACTIONS 


P. who, Se. UPON hearing counſel. for 
1 both parties, and by their con- 


= ſent, and the ſum of ten pounds being paid into 


the hands of James Templer, eſq; the maſter of 


che Crown Office, for the uſe of his Majeſty, 


? —Oo—— — 


a alocatur. 


15 plaintiff, in a popular action, ſhall compound f 
before anſwer, n nor after without the order of 


being a moiety of the compoſition agreed to 
be accepted in full ſatisfaction and diſcharge of 


this ſuit; It is ordered, that the plaintiff, who 
ſues as well for our ſovereign lord the K ing as 
for himſelf, have leave to compound this 
action with the defendant for the ſum of twenty 
pounds, together with his coſts of ſuit, to be 
' taxed by Mr. Benton, for the offence for which 
this action is brought; namely, for delivering 2 
2 falſe account, and omitting to deliver a ticket 
with borſes let ta hire, contrary to the Aatute in 2 
that caſe made and provided—upon the mo- 
tion of Mr. Shepherd, for the Plain « and Mr. 2 
: "_—— for the defendant. 13 


I appoint 1, * For. coſts, $ L IS. 1 iz 
Ar ofclock, E. Benton. is 
E. Benton. FO i 


þ "EE 
— 


7 Hl E lepidature Verma Sel 1 no 


IN THE KING*s. BENCH. 


f . court *, the parties in ſuch an action cannot 


ſettle it until after plea, nor then without 


leave of the court; but ſuch leave may now 


generally be obtained in any ſubſequent ſtage 


of the proceedings, even after a verdict 
againſt the defendant F, without any affidavit 
of the facts, on the application of one party, 
and conſent of the other: and leave was ſa 
granted in the cauſe in which the firſt of the 
above rules was drawn up , which was an 
: action brought by a farmer of the duty againſt 
an innkeeper, for penalties under the poſt-horſe 
act §. And ſo it was in the 2d | and 3d J. 
which were ſimilar actions, as well as in /everal 
others of the like nature, about the ſame time. 
It may be obſerved by the above rules, that 
a the rules for leave to compound are not always 
drawn up quite alike; for that ſometimes the 
nature of the offence for which the action is 
brought i is inſerted in the rule, and at other 
times not, ſo ſometimes the Ha 5 moiety is 


„ 18th Eliz. c. 5. 1 3 
+ Maughan, qui tam, v. Walker, 5 Term Rep. 98. 
1 Cates, who, &c. v. tea, l * * Geo. III. 


8 25th Geo. III. c. 51. 
Cates, who, &c. v. Marſh, Eaſter T. ook Gov. III. 


9 Same v. "NPs Hi. T. "0 Geo. III. 
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RULES IN PERSONAL ACTIONS 


times not; but, if it is not paid before the rule 


is drawn up, it mult be when it is“: however, 
as ſoon as the rule is drawn up, the above com- 


mon appointment muſt be got on it to tax 
the coſts , which ſhould be ſerved and attend- 
ed, when the maſter will tax the ſame, and give 
his allocatur in the above manner thereon; and 
then, if the money be not paid by the defen- 
duant, agreeable to the rule for ſtaying the pro- 


ceedings, the court will, after a rule to ſnew 


cauſe, grant an attachment againſt him or the 


IT of it §. 
| And it ſeems that the court have Siren leave 


to compound, on payment of the coſts only |, | 
but that they will not very readily do it 4: 
therefore, in ſuch caſes, as well as in ſome of 
= the othersto be found inthe books of practice C, : 
it may be prudent. to ground the application 
do the court for the leave to compound, on an 
 effidavit of the nature of the action, the reaſon 
of the compoſition, and the other material cir- 
curmſtances of the 7. 


Brown, qui tam, v. Bailey, 4 Burr. 1929. 
1 See p. 26. 
S King, qui tam, 1 v. ffn, F Term Rep. 2 257: 
Loft, 395. 


— 4: Ibid. 372 ad 400. 


4 Tidd, 303 3 and . 34 ed. 5 
e b MONDAY 


IN THE KING" BENCH. 
1 N DAY next after thre Wack 


tion of Mr. Wood. 


1 pay * 


— 


ks 5 Mur 1s 0 Ge tf 5 enter- 
D. J ed for the 3 me: motion of 
5 Mr. 11. 00d. 


* — * — 1 
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W HE E N the parties: + thawed joined m 1. 
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For judgement. 


murrer, or in error, or a ſpecial verdict hass 


been found, or a ſpecial caſe made on the 


trial, in order to bring the matter before the 


court for their deciſion thereon, the above 


rule for a concilium muſt be obtained; the 


m motion for which is of courſe, without any af- 


 fidavit in ſupport of it; and it may not be uſe- | 

leſs here to obſerve, that it has been held that 

counſel's fgning the motion-paper for this rule, 
inthe fourth term after the laſt ſtep, was taking ; 
4 ep 1 in the cauſe, and made a term's notice of 


proceeding after that term unneceſſary *. 


Amin order to ſet the cauſe down thereon, 5 
7” the roll on which the pleadings are entered 
: Og where it is a ſpecial caſe, for there is LD 


. * BY and v. Darley, 3 Term Rep. 5 5% 


817 For . conciliume 
D. . the Holy Trinity, 1s appointed to 5 
hear 9 for both parties — upon the mo- | 
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RULES IN PERSONAL: -horroxt 


no entry of that made) ſhould be entered with 


the clerk of the judgements, and then taken, 


with the motion-paper, after it is ſigned by the 
counſel, to the clerk of the papers, when his 
aſſiſtant will mark on the margin of the roll 
the word * Read, and ſign his initials on the 


motion- paper, thus, W. B. R.“ which muſt 


then be taken to the clerk of the rules, whoſe 
clerk will immediately draw up the above rule 
thereon. The rule ſhould then be taken to 


the clerk of the papers, and his aſſiſtant will 
enter it in the cauſe - book for the next paper 


day, of which there are two in a week, viz. 
Tueſdays and Fridays, and it is uſual then, 
though not neceſſary *, to ſerve a copy of the 

ꝛule at the adverſe party's attorney's. 


And when the judgement of the court is 


given, the following rule for judgement thereon 
is drawn up; which being only an authority 
to the clerk of the judgements to enter up the 
5 Fee on, does not ſeem to require ſer- 


vice, . in proctics, i it is en, ſerved: 


> + Forbes v. Lord Middleton, 2 Stra. 1245. 
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' " R 8 «a fits 9 ä 9 
112 a c 9 F * n 7 95 
* * * K a „ 
3 7 % 8 2 * n 2 88 ot «05 V7 * ** „g 
TE > s Ea BITES FIR { 
” . * 
# 


IN THE x BENCH. | . = 


. 1 | OF is red, that the ſerif of the Yar . b 
D. 1 county of Cornwall ſhall, at the ex- 


pence of the plaintiff, (1) attend Mr. Benton, (1) The pany 


applying. 


with the freeholders book of the aid county (2); j and (:) in Lenden, 


c books or lifts 


Mr. Benton, in the preſence of the attornies eee the - 


names of the 


both parties, ſhall name thereout forty-eight yerſons qualified 
good and ſufficient men, being freebolders of in Lankan. 
the ſaid county (3), of whom twelve ſnall be ſtruck (3) In London, 
_ out. on each ſide, and the remaining twenty- 
our ſhall be returned by the faid ſheriff; to try 
the iſſue between the * the motion 


of Mr. Y orke. 
J appoint 2d March, . appoint gth March, Appolnteients 


thereon, to name 


1 I 0 clock Te II  antrelece ths 


. Benton. - E. Benton. NE” 


*. B. Toname thu. N. B. 5 0 ee, 


. 2 . . 5 — C . "28 SY 83 1 — 5 


SPECIAL 3 juries were n in⸗ 
| woduced in trials af bar*; and it being a mat- 
ter of doubt whether the court could direct a 


cauſe to be tried by a ſpecial jury, in trials not 
at bar, without che conſent of the parties, the 
| legiſlature have declared, that on the motion of 
EY cher of the parties, in any cauſe depending 1 = 
te courts at Weſtminſter, ſpecial juries ſhall 
E- appointed and ſtruck, to try the cauſe f. It 


. 3 Black. com. 357 gh ed. 4. 3 G. U. e. 25. . 15. . 
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RULES IN PERSONAL ACTIONS 
is therefore quite a motion of courſe for this 
ral without any affidavit in ſupport of it; 
andif che rule is wanted in vacation time, an order 
to che following effect may (in this, as well as in 
moſt if not every other caſe, where it is a motion 
of courſe for a rule in the fr/t inſtance) be had 
at either of the judges chambers, without any 
ſummons, for the clerk of the rules to be * 
i OE to draw up the rule. 


« p. f order that the clerk of the rules be at 
* D. liberty to draw up a rule for a ſpecial 
jury on the part of the plaintiff, on producing 

« counſel's hand for that purpoſe. Dated the 
0: 34 day of February, 179 TL Kenyon.” 5 


And when ghe rule is drawn u p- che attorney 
for the party applying for it ſhould get the firſt 
appointment at the foot of the rule from the maſ- 
 ter's clerk toname the jury, which ſhould be ſerv= 
edat the ſheriff's office, and alſo at the adverſe 
_ party's attorney's; and the appointment muſt 
then be attended by the attorney for the party 
applying for the ſpecial jury, when the maſter 
| (whether the attorney for the adverſe party at- 
tends or not, the firſt appointment being now to 
be attended“) will extract out of the ſheriff's _ 
boek the names and additions of forty-eigbt 
jurors, though the attornies concerned fre- 4 
e * See p. 27, ante. 


quendy 


IN THE; KING. Nell. 


quently ſave the maſter that trouble, by con- 
ſenting to take a jury already named in an- 
other cauſe; and the attorney for the party 


applying then pays the maſter and ſheriff's 


fees thereon, which is two guineas to the maſ- 


ter, and two guineas to the ſheriff; and an 


office copy of the liſt of the jury named is 
made by the maſter's clerk for each party, 
who thereupon pays him 5s. each for the ſame, 
When this is done, the attorney for the party | 
npplying ſhould in like manner get the ſecond 
appointment at the foot of the rule, from the 
maſter's clerk, to reduce the jury, which ſhould, 


_ of courſe, be ſerved at the other party's attor- 


: ney's, and then attended ; when, if both par- 5 
ties attend, the jury is reduced to twenty-four, 
- each party alternately ſtriking out twelve, 
| the attorney for the plaintiff beginning firſt; 
but if either party does not attend, the maſter $ 
hen ſtrikes out the twelve for the abſent party ®, 
and the names and additions of the remain- 
ing twenty-four are inſerted in the diſtringas: F: 
And if afterwards the cauſe goes off at niſi prius 
for default of jurors, no new jury can be ſtruck; 
but the cauſe muſt be tried * the ) Jury firſt ap- 


"Fn Þ ew 
And ſce Rex v. Hart, eſg, Cong. 412 * 5 rg 


# The Kang v. hs and two ehe, 5 T. Be 652 755 
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66% RULES IN PERSONAL ACTIONS. 


Foravew, P. TT is ordered, That there iſſue a 
. D. 5 writ of diſtringas juratores, to be 
directed to the ſheriff of the county of Devon, in 
which ſhall be contained a Clauſe, comminding 1 
the ſaid /beriff to have ſix or more of the firſt 
twelve of the jurors to be impannelled and re- 
turned to try the iſſue between the parties at the 
place in queſtion, before the time of the trial of 
the ſaid iſſue, to wit, upon Saturday, the twenty= 
fifth day of July next enſuing; and that A. B. on 
the part of the plaintiff, and C. E. on the part of 
the defendant, ſhall attend the ſame, and ſhew the 
matters in queſtion to the ſaid fix or more of 
the firſt twelve of the ſaid jurors: and that the 
expence of taking the faid view ſhall be equally 
borne by both parties, and 1 no evidence ſhall be 
given on either fide, at the time of taking there 
Fo The ty of, the plaintiff (1) conſenting, that in caſe no 
| 3 * Ow view ſhall be had, or if any view ſhall be had by | 
_==_ any of the ſaid } Jurors, whether they ſhall happen h 
to be any of the twelve jurors who ſhall be firſt 
named in the ſaid writ or not, yet the ſaid trial 
ſhall proceed, and no objection ſhall be made on 
account thereof, or for want of a proper return to 7 
7 the ſaid writ 7 the motion of Mr. Fraed. 


T HE 


IN THE KING's BENCH. 


THE legiſlature having directed the 


courts at Weſtminſter to grant views, in actions 


there depending, where they ſhould appear 


proper and neceſſary *, this court ſome few 
years ago, in a famous cauſe then depending t, 
ſettled the ſubſtance of the rule for the view 


thereon; ſince which the above is now become 


the common rule, and is granted of courſe, 
without any affidavit, upon the application of 
either of the parties, on the terms ſpecified in 


the rule: and it is one of thoſe rules which an : 
order to the following effect may be had in 
vacation time, for the clerk of the rules to be 


; then at liberty to draw upt. 


. P. 5 order chat the deck of "I rules be at 
| cc 2D. 


But 1 We the le for the view can he 
drawn up, the name of the perſon the other 


8 party nominates as his ſhewer muſt be got from 


5 "2 „Land 5 . 16.1.8; SEP Geo. II. e. 26. f. 14 
+ Pear, eſq. v. the Earl of F S and W 88 | 


= 1 Burr. 252, | 
:F See Pe 66 ante. 


liberty to draw up a rule for a view, at 
5 che Plaintiſf's inſtance, on producing coun- 
“ ſel's hand for that — 4 Dated the 20th 2 
. day of Juby 1795. OE Ons” i 
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RULES IN PERSONAL ACTIONS, 


his attorney (for either party may name his 
attorney or agent, or any other perſon he 
pleaſes, as his ſhewer) as the names of both the 


ſhewers ſhould be inſerted in the inſtructions for 


the rule, with the lime the view is to be made, 
which may be any day the parties can agree on. 


And when the rule is drawn up, a copy of it 


Thould be ſerved at the other party's attorney's, 
and the original left at the ſheriff's office, with 
the names of the jury, if it is a {ſpecial one, 
who will thereupon ſummon about nine of 
the jury to meet at a certain hour, at ſome 
tavern or inn near the place in queſtion, 


which the under-ſheriff and parties previouſly 


fix on; where the under- ſheriff, or ſome perſon 
from the ſheriff's office, and the ſummoning 
officer, attend, as well as the attornies and ſhew- 
ers; and when the jury come, they all proceed 5 
to the place in queſtion, and the fbewers ſhew 
the jury the matters in diſpute, and afterwards it 
is uſual to adjourn to the place of meeting, where 
the jury take ſome refreſhment and depart, __ 
| the attornies then pay the expence of the meet- Eh 
1ng between them, as well as the ſheriff} officer, | 
and yury's fees; which | is two guineas to the 
1 ſheriff, two guineas to the officer, and one 
guinea each to the jury, if it be a ſpecial one; | 
1 but if a common one, then half a | guinea each. 


UPON 


IN THE KING's. BENCH. 


p. 5 5 P ON ies the affidavit of 4 B. 


A4 *attornies for both parties ſhall attend the maſ- 


ter, who ſhall examine the matter, and tax 
the defendant bis coſts, for that the plaintiff hath 
not proceeded to trial, purſuant to his notice: 


which coſts, when taxed, ſhall be paid by the 


faid plaintif if it ſhall appear to the maſter 
tat coſts ought to be PT OO. the motion 
of Mr. Adan, „„ 5 


1 appoint 6th Moy, 
ohio * 0 . 


E. Benton. 


— 


U p O N i EM be _ Pr in % 
80 2p cauſe, on Saturday, [&c.] (1) and the 
affidavit of C. G. gentleman, (2) It is ordered, that 
the defendant, upon notice of this rule, ta be 
given to his attorney, ſhall, upon the ſecond day 


TN of the next term, ſhew cauſe why the ſaid rule 


ſhould not be diſcharged —upon the motion af 
Mr. Erſkine. BT 


a davit of E. 7. n, (2) and upon hear- 


| For cofts for 


to trial purſuant 


. „ W 


not proceeding 


to notice. 


(1) The defaps- 


ant's ys 
affidavit of = | 


fats, 


Niſi to TY 


(2) The Rais 
tifF's attorney's 
affidarit of the 


T1 | Abſolute 4 : þ 
P. zo P 0 N rewind hes role nds in as I 


cauſe, on Monday, [&«.] (1 ) the affi- 


on. 
(1) The ns 
niſi. | = 
(2) The defend- =_ 
ant's attorney's. 1 
affidavit of s 


RULES IN PERSONAL ACTIONS 
: TY counſel for both parties; It is ordered, 
that the rule made in this cauſe on Saturday, 
* [Sc.] (3) be diſcharged - upon the motion of 
Mr. Erſtine for the Plaintiff, and Mr. rer 
for the olga ; 


4 IF) : & a x 7 * 


— 


* 


4 F the hind gives notice 3 55 but 


does not proceed to trial accordingly, nor coun- 


termand the notice in time, it is a motion of 
| courſe, for the above rule, for the extra coſts 
occaſioned by ſuch neglect, on a ſhort affidavit 


ol the fats; and upon which the appointment 


muſt be got from the maſter's clerk, and ſerved, 
and attended with a bill of the coſts applied 
for, when the maſter will tax the ſame on the 
| firſt appointment“, if no reaſonable cauſe can 
be ſhewn on the part © of ther 1 A his 1 not 5 
Ki: Fan to trial. ; 
But as every act of the maſter i is liable to hs 
pr reviewed, on appeal to the court, (though in 
Judging of ordinary ſtages of practice he is 
© inveſted with original and competent jurif- 
diction) I if either of the parties ſhould be diſ- 
Dt ſatisfied mh the. aer deciſion, he may 


8 see p. 27, ante. 
1 2 e 8 Trense, 1 86. 


appeal 


FIC My, h LG Tong i tl N eb. ax 8 * 18 ; 
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IN THE KING's EN E. 5 


appeal therefrom, by an application to the 
court, ſupported by an affidavit of the facts, 
either for the maſter to reviem his taxation, or 
to 45 hſebarge the rule for the * as the. caſe 
may happen to be. = 
As where the plaintiff, in an 24100 which 
ſtood for trial in the cauſe- paper, at the Lent 
aſſizes at Maidſtone, 1789, withdrew the re- 
cord, in conſequence of the late Mr. Juſtice 
Gould having nonſuited the plaintiff in a ſimi- 
lar action, which ſtood in the paper, and came 
on to be tried before it, on a point which 
would alfo have ariſen in the action in which _ 
the record was withdrawn; and the nonſuit 
having afterwards been ſet aſide by the court, 5 
on account of the 1 iſdirefion of the judge *; 
and the defendant having obtained the above 
rule for coſts, for not going on to trial, the 
plaintiff applied, on an affidavit of the circum- 
' ſtances, to diſcharge i it, when the court held 
the reaſon for withdrawing the record ſufficient, 
and therefore granted the. above rule niſi to 
diſcharge the rule for the coſts; and after hear- 

ing the other ſide made it abſolute, and the laſt 
of the above rules was drawn up thereon 3 


a * See the caſe Cates, who, &c. v. Winder, 8 I polt. 
A Same v. Melliſh, T. T. 29 Geo. III. e 
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IE FR RULES IN PERSONAL ACTIONS 


Mit for _ | 5 AU en, reading the affidavit of A. B. 
A (1) and the entry of the iſſue on re- 
0 (or dende Cord; It is ordered, that the plaintiff, upon 
notice of this rule to be given to bis attorney, 
| ſhall, upon Monday, Sc.] ſhew cauſe why the 
ke judgement ſhould not be given for the de- 
| Fendant as in the caſe of a nonſuit, purſuant to 
the ſtatute in that caſe made and TIT ; 
""_ he motion 1 Mr. e 5 


* 2 E 
ö 
ye. 


— 


Pifcharging the 2 rewe 3 the TE Ss in his 
am = D. cauſe, on Monday, Sc. (1) in this 
3 term, the affidavit of E. F. gentleman, (2) upon 


dertaking. 

= hearing counſel for both parties, and upon the 
The 3 | 

| 89 8 Ne . I under taking of the plaintiff” to bring on the : 

_ affidavit of the 85 


ts, iſſue in this cauſe to be tried at the /iztiug after 


1 be this term for London ( 3); It is ordered, that the 
7 Re, faid rule be diſcharged, and further ume is al- 
Fu u.. Jowed to the plaintiff to bring on the iſſue to 
be tried purſuant to his undertaking ; ; and the 
: fame i is then peremptorily to be brought on to 


be tried upon the motion of Mr. Erſtine for 


1 plainif, and Mr. Bower for the * 5 
HS dat. ens 5 3 
_ UPON 


EP; . THE KING's BENCH, 7s 
np. upon reading the rule made in this a 
D.] cauſe, on Monday, [&c.] (1) the affi- 3 ur x6 Jag 8 
davit of G. H. gentleman, (2) and upon hear- Tr: 9 
ing counſel for both parties; It is ordered, (3) Therule | 


| that the like judgement be entered for the de- ( The n-. 
 fenaant as in the caſe of a nonſuit, purſuant to afidarit of the = 
the ſtatute 1 in that caſe made and provided 1 9 
upon the motion of Mr. Palmer for the plan. 
| . and M r. nn for the Aen. 4 


— —_c. 


WP — the rule made in this 
D. ] cauſe, on Monday, [Sc.] (1) the affida- 1 | 
vit of A. B. (2) and no cauſe being ſhewn to 0% The mae 
the contrary ; It is ordered, that the like judge- nd. 
ment be entered for the defendant as in the caſe (3) of dic is | 


of a nonſuit, purſuant to the ſtatute in that caſe 


Gn made and tier ws we the motion of Mr. 


—̃— 


br 1 H E 3 1 . the 
court to give Judgement for the defendant, as 
in the caſe of a nonſuit, in default of the plain- | 
x tiff 's Free ding to trial f in due time mY if he 


„ 5 14 Geo. I. Y 17. 5 V 
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kulzs IN PERSONAL Acrioxs 


4 ddes not give notice of trial in the term fuc- 
cCeeding that in which the iſſue was joined *, or 


proceed to trial purſuant to his notice, the de- 
fendant may apply to the court for judgement, 


zs in the caſe of a nonſuit, without any no- 
tice of the motion 4 (even though no pro- 
ceedings have been had for four terms; for it 
is held that the rule requiring a term's notice 
of proceeding 1 in that caſe does not extend to 
this motion ) on a ſhort affidavit of the 
8 facts, and on which the above rule niſi will be 
granted, that is ſuppoſing the iſſue is entered; 
for that muſt firſt be done, as the rule is drawn 5 
up upon reading the entry of the iſſue on re- 

| cord, as well as the affidavit, fo that the entry 
of the iſſue is ſuppoſed to be read at the time 
of the motion; but that is now diſpenſed 
with, and the practice is to get the clerk of the 
papers to mark the roll © Read, either in the 

treaſury, before the court ſits, or in court at 
_ the time the motion is made. + 


But a peremptory undertaking i is in 5 | 


_ ſufficient to diſcharge the rule niſi on the 


fit application, except in penal actions; for 
this rule is granted in qui tam actions, as well 
* Hall v. Buchannan, 2 Term Pu 7 34 
1 And ſee Loft, 265, _ LR: 
4 Doe, « on the. demiſe of Phillips and others, v. Moſes, | 
„ 


IN THE XING's BENCH. 


as others®; and in ſuch the court will expect 
a real ſo but the inſolvency of the defen- 
dant, ſince the commencement of the action 
has been held a ſufficient one with a peremp- 
rory undertaking : and a rule to the ef- 
ect of the ſecond of the above rules is drawn 
up thereon; and though the rule niſi be diſs 
charged on an affidavit which contains an an- 


ſwer falſe in itſelf, yer the court will not after- 


| wards open the matter, on an affidavit diſprov- 
ing the contents of the former one, as the coſts 5 


is the only object of fuch an application 4. 
And if the plaintiff afterwards does not pro- 


0 cred to trial, purſuant to his undertaking, the 
court will, on a ſhort affidavit of the facts, 
accompanied by an office copy of the pe- 


remptory rule, which ſhould previouſly be got 


from the clerk of the rules” office, grant another 

: | rule niſi, on the ſhewing cauſe againft which the * 

court will expect a reaſonable ruſe; and the in- 
ſolvency of the defendant, after the action brought, 
has been held a ſufficient one : but if the cauſe. 


ſhewn be inſufficient, the rule niG will be made 


abſolute, and the rule thereon will be drawn 8 
to the effect of the third of the above rules; and 


Ss Watſon, qui tam, v. Jackſon, 1 1 Wil. 325. 4the ed. 


But ſee Sayer, 22. 8. C. 
| + Cates, who, &c. v. Palaver; E. 7. 155 Geo. ny 
Ps Davies v. Cottle, 3 Term Rep. N 


* 1 v. Wikiſon, Doug. — hy. ſo 
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RULES IN PERSONAL ACTIONS 
ſo will eicher of the rules nifi be made abſolute, 


Fa if no cauſe be ſhewn againſt them, on an affida- 


vit of the ſervice of therule, and then the abſo- 


lute rule thereon is drawn up to the effect of N 
the laſt of the above rules. B 


But in replevin, the rule wills not be grant- 
ed, as both parties are actors, and the defen- 


dant may carry down the record by proviſo“; 
nor where the plaintiff has once carried down 
the record for trial, as aſter that the defendant 
| ſhould carry it down by proviſo f: neither 
will the rule be granted until after the term 
ſucceeding that in which the iſſue is joined, if 
the plaintiff do not give notice of trial, even 
9 5 though 1 it may have been joined early enough 
in the term for the plaintiff in a town cauſe to 
have given notice of trial for the ſittings after 
the term; nor unleſs all the defendants apply 
for it: neither can one of two defendants have 
judgement, as in the caſe of a nonſuit, 1 
all, if the other defendant has let OG go 7 


| by default d. 


= Jones v. 8 4 Tem Rep 6613 3 and ber. 


1 ridge v. Hiern, 5 Term Rep. 400. 


1 King v. Pippett, 1 Term Rep. 4923 and Mewburn . 
v. Langley, 3 Term Rep. . 5 
t Munt and another v. Tremamondo, 4 Term Rep. 5 57. 
Watſon, qui tam, v. Jackſon, Boys, and Webſter, Sayer 


: £2; and Jennings, qui tam, v. Wilſon and two others, ib. 103. 


F Weller v. SP. and Walker, I . 358. 1 5 
IT 


IN TY on KING*s BE Nen. 


notice of this rule, to be given to bis 


: attorney, ſhall, upon Saturday, [c.] ſhew 


cCauſe why the nonſuit (1) obtained in this cauſe, 
| ſhould not be ſet aſide, and a new trial had 
between the parties ; and that in the mean time 


P. ? Ir is s ordered, that the plaintiff, upon 


WA 
| 79 | 
0 . 


Nit to ſet aſi de | 


a nonſuit, and 
for a new trial 
thereon. 


(x) Or** ver= 


| forther proceedings in this cauſe be ſtayed— 


; 5 915 the motion of Mr. 95 


K 


— 


ct. 


D. cauſe, on Wedugſday, [Sc.] (1) and 


P. foros. 15 the. rule made in «a 


Abſolute them po 


x 70 The e 
5 upon hearing counſel for both parties, It is or- 


dered, that the aonſuit (2) obtained in this cauſe. 


miſe 


parties - upon the motion of Mr. Erſtine for 


Z che 5 2 and Mr. Rous 1 . e wana 


— 


Þ VU PON ating 1 al + lite? in . Diſhagng the 


D. cauſe, on Monday, 186. (1) and upon 


hearing counſel for both parties, It is order- l. The eve 


rule nifi, WA 
coſts. 


niſi. 


ed, that the ſaid rule be diſcharged; and i > 


referred to the maſter to tax the plaintiff his 
cCoſts occaſioned by this application; which 


| coſts, when taxed, ſhall be paid by the def, endant 


— — — — ren ne 
c 
* — nar” — — 


00 «Or ver | 
| be ſer aſide, and a new trial had between te 
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RULES IN PERSONAL ACTIONS 
to the plaintiff or his attorney—upon the mos 


tion of Mr. Mingay for the plaintiff, 1 Mr. 
e for the — 


vnn. 


| 1 F: a verdit? "0 bid cba or "the T 
plaintiff has been nonſuited by the miſtake or 
miſdirection of the judge at niſi prius, even in a 
penal action *, the court will, after a rule to 
ſhew cauſe, without any affidavit of the facts, 
(unleſs the judge who tried the cauſe happen to 
die in the intermediate time; for then it ſeems 
the courſe is for the account of the cauſe to be 
brought before the court * dvi 0 ſet 1 it 6. 
aſide without coſts T. : 
As where, in a penal action, a notice to pro- ; 
duce papers ou the trial had been ſerved on the 
| defendant's attorney, and the late Mr, Juſtice 
Gould, who tried the cauſe at the Maidſtone | 
aſſizes, 178g, had nonſuited the plaintiff, becauſe 
the notice was not ſerved on the defendant bim 
; . the court, on a motion to ſet the nonſuit 
aſide, being of opinion the ſervice was ſufficient, 
granted the above rule niſi for that Name and i 


© 50S Wilſon v. Raſtall, 4 Term Rep. 75 R 
I The King v. Daniel Holt, 5 Term es: 436. 
1 Pochin v. Pawley, 1 Sir W. Black. 670; Rice * 
* 2 Sir W. Black. 655115 5 Burr. 2611. 8 0 
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IN THE KING!» vic H. 


755 e made the fame abſolute, and the 185 
| Fond of the above rules was drawn up thereof. 

The rules for a new trial will alſo be granted 
in a variety of other caſes, where the grounds 
are ſufficient in the opinion of the court, moſt 


of which are to be found in the books of 
practice f. And in ſuch caſes, if the point 


has been ſaved at niſi prius, or the facts on 
Which the application is founded will appear 
on the judge's report who tried the cauſe, the 
rule niſi may be obtained without any affidavit 


in ſupport of it; but if the point has not been 


ſaved, or the facts will not appear from the 
report, there muſt be an affidavit of the circum- 
| ſtances. And if, on ſhewing cauſe againſt the : 

rule niſi, the opinion of the court is with the 
vercdict or nonſuit, they will frequently 4. ifs 
charge the rule with coſts, and then the rule 
chereon is drawn 2 to the effect of che laſt of 

= above rules. 
Ig has been ſaid, that when : a hew trial i Wn - 
= granted, it is always pon payment of coſts pe 


LY 


= 1 who, $61 v. Winder, 1 in 3 1 Rep. 


306, by the name of Cates, qui tam, v. Winter. 
-Þ * 5 4 Tidd, 6013 1 262, Fe" ed. 


RULES IN ' PERSONAL ACTIONS 


to Flt party in poſſeſſion of che verdict ; bot 
the rule does not ſeem to be quite ſo genera 
for verdicts and nonſuits obtained by the miſ- 
take or miſdirection of the judge at niſi prius 
are now conſtantly ſet aſide, and new trials di- 
rected thereon, without coſts ; ; and ſo verdicts 
have been ſet aſide, and new trials granted 
without coſts, where they have been obtained 
by a trick F, or an unfair advantage 8, or con- 
trary to law and the judge's s opinion I. 3 
So it has been ſaid to be the aA 1 of this : 

wo court, that the rule niſi muſt be moved- for - 
within four days of the beginning of the term, 

including the firſt, if the cauſe was tried in the 

preceding vacation; but that the court will, 


under particular circumſtances, permit the new " 


crial to be moyed for after the four cops are 


2 „Bright, executor of Hannah Criſp, widow, v. 17. 
non, c | 


7 dee p. $0, ante. „„ 1 

. Montpeſſon v. Randle, Bull. Nik Prins oY 
$ Anderſon v. George, I Burr. 3 52. „ 
ol Pochin v. Pawley, 1 Sir W. Black. 670; Edie and 3 


| another v. the Eaſt India e ibid. 255. ue 1 


un. als. 1 
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5 Singe and in a late caſe f it was held, that b 
dhe defendant could not be heard upon a mo- 
tion for à new trial aſter the firſt four days ok 

the term, and that the rule was the me! in i | 
£7 vil as in criminal caſes, 2 1700 
But as the rule for judgement cannot regii= „ 
latly be entered till the return day of the dif= . 


tringas, which, if the cauſe be tried in vacation 

is commonly "the firſt day of the term, and 

' which does not expire till for days after, exclu- 

five of the day it is entered, i.e. if entered on te 
third it will not expire till the ſeventh; and if a 1 

Sunday F, or any other day on which the court 

does not ſit, intervene, then not till the eighth, 

until after which day the final judgement on 

the poſtea cannot be ſigned; and as it is ſaid 

the party is allowed this time either to move 

for a new trial, or in arreſt of judgement d, it = 

| ſeems as if he has four days excluſive of the ft. 
or five including it, beſides the further time RA 

: for the al on which the court . not lit. 


* Air v. | Barlow, Pi 162. 

I The King v. Daniel Holt, 5 Term Rep. 465. 

1 4 Burr. 2130. 
J Boote's Suit at Law, 1 50 2d 4 Richardſon? $ Pr. 
7. Sth ed.; and Impey' s Pr. 256, 10 ed. 


—W SL. 


RULES 1 IN PERSONAL ACTIONS 


But it does not ſeem that the plaintiff has 
this time to move for a new trial on a nonſuit, 
inaſmuch as there is no rule for judgement 
given in that caſe, and the judgement thereon 
may be ſigned nn aſter the return of 
the — 


N Richardfor 5 Pr, 27 5 eu 64. 


TID 


IN THE KING's BENCH. 


P. 


T is A that this plaintiff, upon 
2. 


notice of this rule to be given to bis 


}1 


attorney, ſhall, upon Saturday c.] ſhew cauſe 


why the judgement on the fixth, ninth, and 
twelfth counts, (1) ſhould not be arreſted, and 
that in the mean time further proceedings in 


chis cauſe be * the motion of * 
5 Feiner. 5 5 


„ 


. 


1U P 0 N TE Rs the rule made in ; this 
. 


cauſe on Saturday [&c.] (1) and upon 


_ hearing counſel for both parties; It is ordered, 


. 


88 


M = 


judgement. 


(1) Being the 8 
counts on which 
the verdict was 
taken; but if 


the verdict be 1 


1 enerally, 
then this part 


is not inſerted. 


Abſolute there. 
. | 
(1) The rule 


| that the judgement on the ſixth, ninth, and 8 


| twelfth counts be arreſted - upon the motion of 
Mr. Erſcine for the Plaintiff, and Mr. Palmer 


85 58 the de GO 


g 7 an 


x 2 1 5 8 F ” . 4 _ 
— — — ——— ' e 


BEE ORE the 1 1s [enend up, 


-" ie may be arreſted for various cauſes to be 


and the mode of doing 
it is to move the c court in arreſt of the * 


found in the books * 5 


* 3 Black. Com. 393, 70 ed; Sellon's Pr, 528; and ; 


Tad Pr, 619, | 
6 FF 


wen, | 


RULES IN PERSONAL AcTrons. 


ment; Who thereupon grant a rule nifl, the 
motion for which requires no affidavit in ſup- 
port of it, inaſmuch as the ground of the ap- 
plication muſt appear on the record ; for the 
ourt” will not arreſt the judgement upon mat- 
ters not appearing on the face of it, WN 
i they are to judge upon the record itſelf f. | 
As where, in an action for penalties vine : 
the poſt-horſe act 4, the jury at the trial found 
a verdict for the plaintiff, on the 6th, gth, and 
\ 12th counts of the declaration, for three pe- 
nalties of ten pounds each; the court, on a mo- 
tion in arreſt of judgement, being of opinion 
= act had ouſted the juriſdiction of the ſu- 
perior courts as to thoſe penalties, granted the 
above rule niſi to arreſt the judgement, and 
afterwards made it abſolute, and the above 
rule was drawn up thereon &; and ſimilar rules 
Vere alſo made at the ſame "wp: in another 5 
: action of the like nature 1. 


* N v. ene 1 i Lord Roym, 5 232 zjand 3 Black, N 
Cen. 393. ed. 

F Sutton v. Biſhop, 3 ws 

' 2 25th Geo. III. c. 51.1. 15 and as. 

9 Cares, qui tam, v. Laight, 3 Term ber 442. - 

. ed Melli, ib. n 


IN THE KING's BENCH, 


The motion in arreſt of judgement may 


yh made at any time before the judgement is 


entered, even after a rule niſi for a new trial 


has been diſcharged *; but it cannot be made 
after there has been judgement in demurrer, 


for an exception that might have been taken 
on arguing the demurrer + ; and if the defend - 


ant means to apply for a new trial, and move in 
arreſt of the judgement too, the motion for a 


new trial muſt precede the one in arreſt. of L 
| Judgement; as a motion for a new trial cannot j 
be made after a motion in arreſt of judgement : 1 
and the court, if they grant a rule nifi for a new 
trial, will, at the inſtance of the party applying, 
make it part of the rule that the defendant ſnall 
have a certain ſpeciſic time, e. g. three days, to 
move in arreſt of judgement, after they ſhall 
have given their opinion upon the motion for 
a new trial ; or will grant the rule niſi in the. 
alternative, i. e. to ſhew cauſe why a new trial 
| ſhould not be granted, or the judgement arreſt- 
ed; and if the court arreſt the Judgement, | | 


0 cach party muſt then pay their own 6 cat). 


8 Taylor v. Whitehead, Doug. 716, 
+ Edwards v. Blunt, 1 Stra. 42 5. 
r Rex v. White and Ward, 1 Burr. 33 3. 


—— Cameron et al, V. « Reynolds, under-ſherifh, ;Conp. 403. 
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vs - RVLES IN PERSONAL .4 ACTIONS 
Ni6 to retaln_ 


the damages _ B. in treſpaſs. JU Ur O N reading the an- : 
r davit of E. F. gentle- 


fatis faction of 


de e ft man, and another, ( It is ordered, that the 


volts in another, plaintiſf in the firſt cauſe, upon notice of this 


| fame parties, 


3 (Oofweras rule to be given to bi attorney, ſhall upon 


Saturday next ſhew cauſe why B. B. the defend- 
ant in the faid firſt cauſe, and plaintiff in the 
fecond, ſhould not be at liberty to retain in his 

| hands the damages recovered at the laſt afizes ; 

| held at the caſtle of Exeter, in and for the county 


3 Devon, by the ſaid A. A. the plaintiff in the 


ſaid firſt- mentioned cauſe, together with his 
coſts therein, towards ſatisfaction af the debt 
recovered againſt the ſaid 4, A, at the ſame 
| affzes, by che ſaid B. B. in the ſaid laſt-men- 
mentioned cauſe, and his coſts, to be taxed 
therein; and that all further proceedings there- 5 
"8 be OT TY — motion of Mr. Gibbs, 3 


T- 
+ 


PLS OI 0. © +9 060% * Dons ns . 2. 


1 3 B. in hel. UPON end the rut | 
: (r)Thers B. A. in debt. J made in this cauſe, on 


02) Of the ſer- 


vice ofthe rule 4 edneſday [Sc.] (1) the affidavit of G. H. (2) 

and no cauſe being ſhewn to the contrary; It is 

ordered that . B. * engine 1 in the ſad fiſt 
ee 5 


1 


IN THE KING BENCH: 


 eauſe, and plaintiff in the ſecond, be at liberty 


_ fo retain in þis hands the damages recovered at 


tbe laſt aſſizes held at the caſtle of Exeter, in and 
| for the county of Devon, by A. A. the plaintiff in 
the faid firſt-mentioned cauſe, together with 
his coſts therein, towards ſatisfaction of the | 
on recovered. againſt the faid 4. A. at the 
ſame af/izes, by the ſaid B. B. in the laſt- men- 


— 


| Loaed cauſe, and his coſts to be taxed therein ; | 


upon the motion of Mr. Gibbs, _ 


F ” * — 
0 8 © . * 3 . 
| — — — — | 
. n - 2 * Ra ; 


5 "Ir 1 is the courſe of aa court now to aol 

mit money recovered by judgement in croſs 
actions to be ſet og, even though a third 

| perſon 1 is concerned ; and they will therefore, 

in ſuch caſes, on a motion, ſupported bes 
ſhort affidavit of the facts, grant a rule niſi of 


\ 7 


the above nature, and afterwards make it ab⸗ 


pbolute, whether it is oppoſed or not; which 
was the reaſon no cauſe was ſhewn againſt this 
5 rule niſi, and thereupon! it was made en | 


3 Baſkerville v, Brown, "PINS v. Baſkerville, a 2 
5 Burr. 1229; and Wills and Crabb, Bull. 7 F Pri, 336. 
F _ v. Mabel, * Term 133. 


” #8 
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| RULES IN PERSONAL ACTIONS. 
and the laſt of the above rules was drawn up 
thereon *. But as the attorney for the party 
againſt whom the application is made has 
a lien for his coſts in the matter on the money 


. recovered by his client , if he inſiſts on it, when 


the application is made, the court will not di- 
veſt him of his lien, but direct him to be Paid, I 
before they permit the ſet- off to be made ; in- 

_ deed ſo careful are the court that the attorney | 
mall be paid, that where the defendant's attorney 
paid the plaintiff himſelf the debt and coſts re- 
| Covered, after notice from the plaintiff 8 attorney ; 
not to do fo, becauſe their bill was not ſatis- 
fed, the court ordered the former to pay over 
again to the latter the amount of their len on 9 
weh debt and coſts * * e 8 


5 Froſt v.  Woolcombe, and Wookombe V. Froſt, . * 
1 S7ih Geo. III. | 


1 Welch v. Hole, pe * 3 
5. Mitchell v. Oldfield, 4 Term Rep. 12 3 9 
1 Read v. Poppen Fe 202 301 NY 


1 THE me-. vanen. 


Foy rT is je" that an ori of nifi ning 
D. J“ made at the fitting beld at Guildhall, 
in * Ft the city of London, on T ueſday the 4th 


day of March laſt paſt, before the Right Honours 


able Lid Lord Kenyon, Lord Chief Juſtice of this . 
court, affigned to bold pleas in this court, be en- 
tered and made a rule of this court: which faid | 
order is in the words following; to wit, It is 
ordered by the court, by and with the conſent 
of the plaiiff and defendant, their counſel and 
 attornies, that jt Be, and it is hereby referred 10 
A. B. of London, merchant, to take and ſettle the 
accounts between the plaintiff and the defendant ; 


and that à verdift ſhall be entered for ſuch ſum as 


=] ſhall be found due by the faid arbitrator, from 
| the defendant to the plaintiff, ſo as he ſhall make 
5 and publiſh bis award 1 in writing, of and con- 
cerning the premiſes in queſtion, on or before 


the ſecond day of Michaelmas term now next en- 


Suing, and that the faid parties ſhall and do 
perform, fulfil, and keep ſuch award, ſo to be 
made by the faid arbitrator as aforeſaid. And 
it is alſo ordered, by and with ſuch conſent 
As rd thas the coſts of this cauſe ſhall 

1 . abide 


W 


Piaking an or- 
der of niſi pring 


rule of courhs 


Or, ( The ju 


finda verdict for | 14 b 


the plaimiffs, 550 
damages 3,300 J. 
coſts 40 5. ſub- 
ject to this or- 
der, and the a- 
ward to be made 


purſuant theretoz 19 ; 
and that all mat. _ 


ters in di Ference 
between the { 4" 


in this cauſe ſhalt _ 
be referred to i 
the award, orders, | 


arbitrament, 
final end and 
determination of 
A. B. C. D. and 
oc: F. all of Lone HON 
don, merchants} 


RULES IN PERSONAL ACTIONS | 

abide the event and determination of the fad 
award, and that the coſts of the reference 
mall be in the diſcretion of the ſaid arbitrator, 
who ſhall direct and award by whom, and to 


Whom, and in what manner, the ſame ſhall 


be paid. And it is likewiſe ordered, by 
and with ſuch confent as aforeſaid, that the 
_ Plaintiff and defendant ref] pectively are to be ex- 


a mined upon oath, to be ſworn before the 


Lord Chief Juſtice, or ſome other Judge of 
: the ſame court of our Lord the King, before 
the King himſelf, if thought neceſſary, by the 


faid arbitrator, and to produce before the ſaid 


 artitrator all books, papers, and writings, 
touching or relating to the matters in difference 
between the ſaid parties, as the ſaid arbitrator 


5 ſhall think fit; and that the witneſſes of the 
Palainti and defendant reſpectively are to be ex- 
amined upon oath, to be ſworn before the Lord 


Chief Juſtice, or ſome other Judge of the ſame - 
court. Anditis alſo ordered, by and with ſuch 
conſent as aforeſaid, that neither the plaintiff. 
or the defendant ſhall proſeeute or bring any 5 
action or ſuit, in any court of law or equity, 
againſt the ſaid arbitrator, or bring or prefer 


1 


1 in run e BENCK. - 


way bill in equity againſt each, other, of and 
concerning the premiſes ſo as aforeſaid referred. 


And it is further ordered, by and with ſuch con- 


ſent as aforeſaid, that if either party ſhall, by 
affected delay or otherwiſe, wilfully prevent 


the faid arbitrator from making bis award, he 


dhe motion of Mr. Aal. F 


Þ UPON ins the 1 of nif prius, 


D. & this day made a rule of court, and by 
the conſent of counſel for both parties; It is 


ordered, that the time limited for the arbitra- 
tor's making his award in this cauſe be enlarged 5 
for fourteen days next enſuing upon the motion 
of Mr. * Efpinaſſe, for the Plainti if, and Mr. ; 


| Chambre or the Ow. 


- ſhall pay ſuch coſts to the other as the court of 
our Lord the King ſhall think reaſonable ang 
juſt. And laſtly, it is ordered, by the like con- __ 
ſent as aforeſaid, that the ſaid court of our 
Lord the King may be prayed, that this order 
may be made a rule of the ſame court upon 


2 
0 
0 
Enlarging te 
time for the 
arbitrators 
maleing his 
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ntLEs IN So AH leriod 
WHEN: a cauſe is referred at niſi =] 


8 and either party have afterwards occaſion to 
apply to the court thereon, as for inſtance to 
enlarge the time for the arbitrator's making his 
award (the motion for which is of courſe, with- 


out any affidavit of the facts, on the application 


of one party, and conſent of the other) the ord- 

er of niſi prius muſt at the ſame time, if not 
Previouſly done, be made a rule of court; the 
motion for which is alſo of courſe , without 
any affidavit of the facts, on the application of 


Fit ber party, and the rules thereon will be 85 
5 drawn up to the above effect. 


The order of niſi prius, made an order of 


| court of by the above rule, is the common one 
on a reference at niſi prius in London and 


5 Middleſex; and it may be obſerved that it 


ſeems prudent, on the part of the plaintiff, al- | 


ways to have a verdict taken for a certain ſum, 
ſubject to the reference; as it is ſaid, if there 
be bail in the action they will otherwiſe 


be diſcharged t; and it alſo ſeems the ſum 


ſhould be a ſufficient one to cover the plain- i 


tiff's demand, as it is ſaid if the award be 


5 for e a leſs ſum chan the verdict, the * 


| 8 Dis v. Addington, Sayer, * 
9 Sellon's Pr. 483. OR 5 


18 THE KING SENCH.. 


* * the equitable coſts out 1 the ex- 
deſſes “. 


And it muſt au be recoetabired; that ti the | 
ubmiſſan to the reference of all matters in 
difference between the parties in the cauſe is not 
confined to the ſubje& matter in the particular 
action then depending, but will extend to croſa 


; demands between the parties, but a reference 


of all matters in difference in the cauſe between. 
the parties is confined ſolely to the matters in 
diſpute in that action ; and in order to mat 
the diſtinction between the two references the 
more clearly, it has been recommended that the 
vords of the former reference ſhould be of all 
matters in difference between the parties, omitting 
the words © in the cauſe,” and the latter all 
matters in difference i in the . nn. * 84 Sor 


tween the parties . 


I .lbe clauſe that the * in x hes 3 thall 0 
1 the event, means only the legal event, and 
therefore the plaintiff is not entitled to coſts, if 

; the arbitrator award him a leſs ſum than would 


n bapey Pr. 653, <thed.- . 
1 Malcolm and another, alſgnees be. v. F Fallon» 
; Term Rep. 645- 
be ü * V- — 3 Term * 6% 


carry | 
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AUrks IN PERSONAL A6rroNs 


Bo carry coſts on a verdict v; nor ate exccutots 
liable to coſts on ſuch a reference, other than 
they would have been on a verdict ; and the 
Coſts meant are only the common cofts between 
party. and party; and if the arbitrator award 
more as coſts between attorney and client, the 
court will, after a rule niſi, ſet that part of the 


_ - awardafidef. And if either party, after the 
order of niſi prius is made a rule of court, file 
2 a billl in equity reſpecting the matters referred, 
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the court will grant an attachment againſt him, 
and at leaſt make him diſmiſs the bill, and pay 
all — colts occaſioned by ſuch miſconduct Fo * 


5 * » Swinger V. Altham and another, Thom Rep 
* 
1 Loft, 3913 and Highnam and another, executors, &c. 
v. Haſſell, cited in Swinglehurſt v. Altham and e 
1 Marder v. Cox, Cowp. 127. 
OR Rex v. TOs ——— Burr. 1956. 


- nitude, and the party againſt whom the maſter . 


IN THR KING". DENCH, 5 1 


: . 7 171 Is er that he athorney for the To be en 2 | 
7 D. ' plaintiff ſhall give notice to Mr. H. ee 
A attorney for the defendant, of the time of tax- 
ing coſts between the Ry that he may be 
hw if he thinks fit. „%% lh ace pe 
19 . 0 


WHEN the action is decided, and the 
8 attorney for the ſucceſsful party is intitled to no 5 an 
ſign his judgement, and conſequently to tax his | 
Increaſed coſts thereon, the attorney for the unn: 
ſucceſsful party may get this rule to have no- N 
tice of the time of taxing the coſts, and thereby 
an opportunity of ſeeing what the maſter allows, 
and of objecting to any improper charge that 
may be made before the maſter; who, aſter 
hearing both parties, will decide whether the 
charge objected to, or any and what part of it, 
ought to be allowed, and will thereupon allow | 
or diſallow it accordingly. | 
But if the charge in Ae be of any mag- 


| gives his opinion is diſſatisfied therewith, it may 
| be adviſeable for him to appeal therefrom * , by 


: * "Bow: F 72, ante, 


nt 
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RULES IN PERSONAL ACTIONS 
an application to the court, on an affidavit of the 
facts, for the maſter to review his taxation ; 
when the court will grant a rule niſi, if they 
ſhould not be fatisfied with the maſter's'deci- 
fion, which will afterwards be made abſolute, 
or not, as the ultimate opinion of the court . 
may happen to be. 
And if the ſucceſsful arty is intitled to tax 
his coſts the ſame day the rule to be preſent is 


ſerved, the notice of the taxation ſhould be 
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5 immediately given; but if he is not intitled to 
tax them ſo early, then the unſucceſsful party's 
attorney ſhould at leaſt have a day s notice: 
this notice it is cuſtomary, among the reſpec- 
table part of the profeſſion at leaſt, zo give, 
whether a rule be taken out for the purpoſe or 
5 not, and which! is uſually to the following effect. = 


aA In the king 8 Bench. 
EY NP. againſt b. 

; cc * Sir, . . 

4 7 mall tax the coſts | in this cauſe : 

8 to-morrow evening, at h x 0 clock. i 


| bs ce « To Mr. W. H. Lincolw « Ling” © 00 < W. D. Gray „han- 
« Defendant's attorney.” 5 * Plaintiff 8 attorney.” | 


5 « 10th June 1795. 


UPON 


IN THE KING's BENCH... 
3. 
D. gentleman (1), It is ordered, that the 

plaintiff, upon notice of this rule to be given 


to bim, or bis attorney, ſhall, upon Monday, 
[Sc.] ſhew cauſe why the proceedings in the 


PON reading the affidavit of A. B. 


99 


Niſi to ſtay the 
proceedings 
againſt the bail, 
pending a writ 

of error. a 

(1) The defen- 
dant's attorhey's 
affidavit of the | 
facts. „ : 


action brought againſt the bail of the defen- 


dant, upon their recognizance, ſhould not be 


5 ſtayed until the determination of the writ of 
error now depending on the judgement in this 


cauſe, and that in the mean time further 


proceedings be Ntayed—upon the motion of 


Mr. Baldwin, 


_ 8 5 


8 


D. cauſe, on Friday, [Sc.] (1) the 72 
| Javit of C. E. gentleman (2), and the affidavit 


. of F.G. gentleman (3). and upon hearing coun- 
5 ſel for both parties; It is ordered, that further 


proceedings againſt the bail of the defendant 


UPON reading the rule made in this, 


Abſolute thereon 2 f 


(1) Rule niſi. 


(2) Of the fer © 
vice of the rule. 
(3 The plain- 


tiff 's attorney's 


affidavit of the 


be ſtayed, until the writ of error, now de- 


be e 3 1 ik the ST of KID _ 
: faid bail, it is further ordered, that the faid 


H 2 


160 | RULES IN PERSONAL ACTIONS 
bail ſhall, within four days next after the deter- 
mination of the faid writ of error, in caſe the 
fame ſhall be determined in favour of the de- 
fendant in error, ſurrender the defendant into 
the cuſtody of the marſhal of the marſhalſea 
of this court upon the motion of Mr. Lambe 
for the plaintiff, and Mr. Baldwin for the de- 
"FROM | 


* n * & W * % a. 
2 


- - 


' 
| 
| 'Y 


W H EN the laintif * DE the 
bail on their recognizance, and the defendant 
brings a writ of error on the judgement, and 
before the bail are fixed, i. e. before the time 

for their ſurrendering the defendant is expired, 
applies, as he may do, on a ſhort affidavit of 
the facts, to ſtay the proceedings againſt the 
bail pending the writ of error, it is a motion 
of courſe for the above rule niſi thereon, and 
which will afterwards be made abſolute wk or 
an affidavit of the ſervice, if there be no cauſe 
: ſhewn, or, on ſhewing cauſe, if it is oppoſed; 
and then the abſolute rule i Is drawn up to the 
above effect. 8 


„ chen Archer, 1 Burr: 34% - 1 


IN THE KING's BENCH. 

But if the application be not made until 
after the time for ſurrendering the defendant 
is expired, the bail are not at liberty to ſur- 
render him, but will be ordered to pay tbe 
money within four days after the affirmance of 
the Judgement * „ i. e. the final affirmance of 
N. oa ae %% è org ls— 
'The, court, however, will not ſtay the pro- 

_ ceedings, if it appear plainly and unequivo- 
| cally to them that the writ of error is brought 
merely for delay , as if the party himſelf 


| confeſs FS, or his attorney ||, or bail d, declare 


that the writ of error is brought only for de- 
lay, or uſe expreſſions equivalent to ſuch a 
declaration **, But the plaintiff's ſwearing, 
that the writ of error is' brought for delay, is 
not ſufficient to induce the court not to ſtay 


* Nieharde x v. Jelly, 2 Stow. 1270. | 


1 Kerſhaw v. Cartwright and Pearce, bail of Green, . 


9 Burr. 28 19. 


"x Entwiſtle and others v. 1 and pe ig ; 
1 Term Rep. 78; Carter v. Roberts, and Butt v. Mow, 


ibid.; and Kempland v. e and Wother, 1 Term 
Rep. 436. 3 
F Pool v. Charnock, 3 Term "Pais 79. 
|} Law v. Smith, 4 Term Rep. 436. 
4 Evans v. Gilbert, ibid. 
* Maſterman v. Grant, 5 Term Rep 714. 
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| RULES IN PERSONAL ACTIONS | 


the proceedings *, nor is the writ of error's 


being brought on a judgement of nonſuit of it- 
ſelf a ſufficient ground for that purpoſe 4, 


though the court in one caſe refuſed to ſet 


aſide a defendant” $ execution for the coſts of a 
nonſuit, ſued out after a writ of error was 


brought, and the allowance of it ſerved J. 


Neither will the court permit execution to 


be taken out pending a writ of error in par- 

luament, merely becauſe the defendant ſuffer- 
| ed the judgement to be affirmed in the exche- | 
quer chamber without argument &: and if the 


plaintiff brings an action on the judgement, 


the court will give the defendant leave to im- 
parle until the determination of the writ of 
error; but if the defendant obtains no ſuch 
leave, and the plaintiff proceeds on, and 
recovers, yet he cannot ſue out execution = 
the ſecond Judgement until the writ t of error . 
5 be determined * = 


. Chriſtie v v. i 3 Twm Eg 78. 

J Levett v. Perry, 5 Term Rep. 669. | 
T Kempland v. Macauley and another, 4 Term 
Rep. 436. 


_ 8 Harriſon v. Grote, 6 Tam 3 400. 


Newton v. Swymmer, Sayer, 43. 


q Benwell v. Black, 3 Term Rep, 64 4. 


IN THE KING% BENCH. 


* 


Ir is ; ordered, that the Rp" of he; e 
D. 251 marſhalſea of this court ſhall bring the the pens 
7 efendant 1 into this court, within three days next 5 PN 
afternotice of this rule to be given to him; or 
ſhall give a note in writing under his hand, ac- 
knowledging the defendant to be in his actual 
cuſtody; or ſhall ſhew cauſe to the contrary 7 
within the time aforeſaid, upon notice wot 
being given to the 1 for the e 


Side Bar, 


lf b — ence 
. SA 


n _— 
— 
* 1 & 


1 do bend) . the len. = — 

; named d efendant to be a priſoner in my cuſtody, ment thereon, 

at the ſuit of the within nen 1 pn Bit Dated 

5 the 30th _ 1793: * 
5 | . Joe, marſhal. 


B E F 0 R E a ce] in 7M cuſtody of 
the marſhal can be charged in execution, it is 
7 mene to get the warſhal's acknowledge- 
ment of the priſoner's being in his cuſtody; in 
ces to do which, the above rule muſt be got 
from the clerk of the rules office, and left at 
” 4 


the | 
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© RULRS IN PERSONAL ACTIONS = 
the office of the clerk of the papers of the 


king's bench priſon, and which may commenty - 
be had again the following day, with the mar- 


| ſhal's acknowledgement thereon, to the above 


effect, wrote either at the foot or on the back 
of the rule. And this acknowledgement of the 

marſhal's muſt be of the ſame term the defen- 

dant 1s charged 1 in execution; for if there be 


none of that term, the court will diſcharge the 
defendant or want of it“. N 


* F imer v. Sunhope, 1 Term Rep. . 


UPON. 


IN THE KING's BENCH, | 


5. P. plaintiff, } UP ON e the pe- 

D. D. defendant. tition of the defendant, 
(1) the copy of che ſheriff's warrant, the certi- 
ficate of the keeper of the ſheriff's ward or pri- 
ſon in and for the county of Devon (2), the affi- 
davit of E. F. (3) the affidavit of G. H. and the 
notice and account thereto annexed (4); It is 
ordered, that the ſaid keeper ſhall carry the de- 


 fendant before the judges who ſhall hold the 


next aſſizes in and for the faid county ; and that 


be diſcharged 


105 


To bring the 
defendant up ta 


under the lords 


aQ, in the caus- 
| try. 2 
(1) For the rule. 
(2) Of the cauſe 


of detainer. 


(3) Of the fig- 


nature of the 
defendant to the 


petition, and of 
the keeper to the 


certificate. | 
(4) Of the ſer. 


vice of the no. 
| tice on the 


a copy hereof be delivered to the plaintiff, or 
left for him at his uſual place of abode, at leaſt 
fourteen days before the ſaid aſſiaes, that he may 
perſonally, or by bis attorney, ſhew cauſe (if any 
5 be has) againſt the diſcharge of the ſaid defen- i 
dant out of the cuſtody of the ſheriff of the ſaid 
35 county, as to the execution with which he ſtands © 
es charged at his ſuit, purſuant to the ſeveral acts 
-- parliament made for the relief of debtors, | 
with Oe to the impriſonment of their pe 


plaintiff, 


prog mn 


* 
2 — 


5 : + 
—— — — — a - — 
4 a+ —— A. — — — r = — — 
rer — * — — 
* a 
+ — — — he 


6 RULES IN PERSONAL ACTIONS 


: Thelike, ia P. P. plaintiff. (UPON reading the pd fy 
Bo D. D. defendant.) tion of the defendant, 


* <0) the certificate thereto (2) annexed, the 


(i) The mar- affidavit of E. F. gentleman (3), the affidavit of 


al's certificate 


of the cauſe of G. H. and the notice thereto annexed (4); It is 


detainer. 
| (3) Of the g. ordered, that the plaintiff, upon notice of this 


nature of the de- 


EB ts hls rule to be given to him, ſhall, upon Saturday the 


| petition. | 


Lob Ofthefer. 137h day of June inſtant, at Serjeant' inn hall, 


ce on the * 


vice of the no- 


at the hour of ine in the morning of the ſame. 
5 "On ſhew cauſe why the ſaid defendant ſhould | 
not be diſcharged out of the cuſtody of the | -. 
| marſhal of the marſhalſea of this court, as to 
the execution at the ſuit of the ſaid plaintiff; . 
And that the ſaid marſhal do bring the faid de- 
4 to ny ſaid abs at the time * 


b g 


5 . p. p. plaintiff. w TP O N e the a 
— .. defendant. made i in this cauſe, on 


Tg (1) The above. 5 


mie. Big the 5h day of June inſtant (1), and the 
. appok- affidavit of A. B. (2) It is ordered, that the de- , 


fendant' s dif. 5 


charge. Fandant be remanded into the cuſtody of the mar- 


ſhal of the marſhalſea of this court, until Satur- 5 


day the twentieth day of June next enſuing; as 
that the ſaid marſhaldo bring the ſaid defendant 


IN THE KING's BENCH. © ter 


into Serjeants-inn ball, at the hour of nine in 
the morning of the ſame day, for the purpoſes 
in the ſaid rule mentioned, upon notice of this 

rule in the mean time being given to the * 
tiff, his attorney or agent. 


9 p * 


K » — 
— — 


"4; Þ dan JP ON teading the laſt & vin 
D.D. defendant.) 15 rule (1), the affidavit mt 


(1) The aborg 
rule. 

of CD; gentleman (2), the affidavit of G. H. be 

and the account thereto annexed, the affidavit of vice of the laſt | 


rule. 


pO gentleman (3), and no cauſe being ſhewn ( The affda- 


vits filed by both 


to the contrary; It is ordered, that the defen- parties. 
| dant be diſcharged out of the cuſtody of the 


75 marſhal of the marſhalſea of this court, as to 
5 this TO” 


'T H E 8 E. rules are ra; on he act 
= of parliament commonly called the lords a&*, 
15 (which has been held not to extend to qui tam 


actions t) and the late act for che extenſion of — 


* . Geo. II. SY . 13; Ns 
+ Hart, qui tam, v. Hawkins, 3 Burr. 13223 and | 


| - FR Black. 278. 8. C. = 5 7 1 
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RULES IN PERSONAL ACTIONS 
it“. The rule to bring the defendant up to be 
diſcharged is drawn up by the clerk of the 
rules, on the petition of the defendant, with- 
out any motion in court, or the ſignature of 


\ counſel; and the particular mode of obtaining 


it, and bringing the defendant up thereon, &c. 
may be found in the books of practice f. 
If, when the defendant is brought up, 


. he ſhould be remanded till a future 8 the 
5 third of the above rules will be drawn up there- 
on; which ſhould be taken and left at the 

clerk of the papers” office for the marſhal (ſup- 
poſing the defendant to be in his cuſtody) who 
will thereon bring him up again accordingly ; and 
if the defendant ſhould then be ordered to be 
diſcharged, a rule to the effect of the laſt of the 
above rules will be drawn up thereon, which 

muſt be taken to the clerk of the papers” office, 

and the marſhal will then immediately dif- 

charge the defendant accordingly. 7 
| But the defendant may be i on the 5 
5 undertaking of the plaintiff (or, if he be out of 

England, of his attorney) to pay him his groats, = 

i. e. 25. 4 d. a week, if remanded at the inſtance 

of one e creditor; but if of two or more, then 15. 64. . 


1 Geo. i e . | 
+ 7 765 Inpey, 470, zd ed. „„ 
1 „ | „ 9 1 


« IN THE KING's BENCH. 5 
a week each“; for the court never allow leſs {1 
than the full money mentioned in the act f. "nt 

The undertaking ſhould be prepared, and i 
ſigned by the plaintiff, ready againſt the defen- 1 
dant is brought up, and muſt be drawn correct- 1 

ly, and the moncy made payable every Mon- 9 "nh 

day I; and, being in the nature of a promiſſory 1 
note, is in practice always wrote on a promiſ- | 9 
ſory note ſtamp, and may be in the e following „ 
form: )%%%%ͤ 7 Re OT e il 
0 In the king $ Bench. | l 

« Between P. P. dhl. 1 1 

P. P. defendant. | 


et CF, 3 hereby. RET RO and promiſe to 
5 pay to the above- named D. D. the ſum of 
„ two ſhillings and four-pence weekly, and on 
« Monday in every weck, ſo long as be ſhall 
= continue à priſoner in execution at my ſuir, 
0 Dated this fourteenth day of March, 1795. 
A e P. P. the above- named Plaintiff.” 


| When = defendant is brought | up, 1 
1 muſt be delivered by the plaintiff him- 
ſelf to the defendant in court, with the firſt 


* 32 Geo. II. c. 28.1. 14. A. 1 Loft, 348. 
4 Lench V. — * on.” 


| week's 


no 


RULES IN PERSONAL. ACTIONS 


| week's payment, which is for the current weels, 
as the next week's payment becomes due and 


muſt be paid on the following Monday; and 


therefore where it was not ſo paid, (though it 


appeared the non-payment happened through 


the miſtake of the plaintiff, in conſidering the 
firſt week's money, which he paid the defen- 


dant when he was brought up to the aſſizes, to 


be for the week commencing inſtead of ending, on 


the ==" Monday) the defendant was di- 
„ 


But if it is not convenient for the | plaintiff 


to attend himſelf, an affidavit of his fignature to 
the note, which may be drawn to the follow 


ing effect, ſhould be annexed to the undertak- 


ing; and then the undertaking and affidavit 


muſt, in like manner, be delivered with the 


money by the plaintiff's attorney to the defen= 
4 dant: in court. at che time he 1 Is brought up. 


« In the King! $ Bench. 


0 * Between P. P. plaintiff, Z _ 
0 A IP, 

. „ D. TH defendant. . 

« A. B. . the tity of Oxford, in the county of 


_ « Oxford, gentleman, maketh oath and faith, 5 


* White v. Heard, 27th April 1795, 8 Lord 5 


| Kenyon, at chambers dee — Orders, p. 112 and 113. 


c * That 


IN THE KING's BENCH. 


That he ſaw the above-named plaintiff ſign 


ce the undertaking hereunto annexed, and that 
< the name P. P. thereto ſubſcribed, is of the 
c proper hand- writing of the ſaid plaintiff.” 


rann 1 — SF A 11 


” 
2 rn 


When the groats become payable, to 


avoid the tricks often practiſed by the pri- 
ſoners, and by which they ſometimes get diſ- 
charged, the money had better not be paid to 


the priſoner, but to the gaoler or turnkey in 
| whoſe cuſtody he may be, who indeed 1 is the 
Proper perſon to receive it for him “*; but his 
receiving it, when the priſoner is eld to his 


diſcharge for the non-payment of it, will not, 
it ſeems, affect the priſoner” 8 5 to ſuch diſ- 
change f. 

The money muſt always he . paid 


on the Monday, and that before ten o'clock in 
the evening, for if it is not, the defendant will 
be immediately entitled to his diſcharge t; and 
may, on an affidavit of the non-payment, ac- 
. companied by a certificate of the gaoler of 


= Per Buller, 5 on a ſummons to diſcharge the . 


fendant for non-payment of the Sroats. Mey v. 
. „,, 
+ Fiſher v. Bull, 2 Term n Rep. 36. 3 
2 Ibid. N . 
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the cauſe of his detainer, and an affidavit of the 
gaoler's ſignature thereto, upon application to 
the court in term, or to a judge in vacation“; 


obtain an order for his diſcharge for non· pay- 


ment of the groats, on his executing the al- 
ſignment of his effects. 


And if the application is made in the vaca- 
tion, in a country cauſe, the firſt order which is 


made on the attendance of the plaintiff's agent, 

on the defendant's ſummons to be diſcharged 

for the non- pay ment of the groats, or, if he does 
not attend on an affidavit of the ſervice of the 

ſummons on him, and the attendance thereon, 

is an order ji to the effect of the firſt of the 
following orders; and then upon the attendance 

on the onde niſi, or on an affidavit of che 
ſervice of it, if there be no attendance on it 

on the part of the plaintiff, an order abſolute is 
. made for the deſendant 8 diſcharge, to the effect . 

of che laſt of the following 3 


Ts * againſt 


agents on both ſides, I order, that 
HB. D. 


the defendant be diſcharged out : 


* P. 5. oy "nk. th attornies or 4 


”- « of cuſtody, for non- payment of two Hhillings | 


'S Leuch v. rather. Doug 67. 4 | 
| 8 ce an Z 


IN THE KING* s BENCH. 


5M and four-pence weekly, purſuant to the plain- 
* 3's undertaking, unleſs ſufficient cauſe be 


* ſhewn to me to the contrary on or before 


« Monday the 27 75 day of April next, at eleven 


« o'clock in the forenoon, at my chambers in 
ce Serjeant 8 Inn. Dated * 1900 day of Aprit, 


ce 1795. . 

ou Kenyon.” | 
P. P. J Upon hearing the attornies or 
c againſt 


jo « D.D. 


c for non-payment of two ſhillings and four- 
« pence weekly, purſuant to the Plaintiff's un- 


« dertaking, on the defendant's executing bis 
« aſſignment. | Dated the 27th day of April, 


« 1795. 


6—— 


When this order is obtained, application 
mould be made to the ꝗſociate (with whom 
dhe deſendant $ * &c. 1 is lodged, « on his 


agents on both ſides, I order, that 

the defendant be diſcharged out of 
e the cuſtody of the ſerif of the county of De- 
ec von, as to the execution at the plaintiff's ſuit, | 


%%% M. 
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RULES IN PERSONAL ACTIONS 


being brought up at the aſlizes) to prepare he 
| affigament, which he will do, and fend it down = 
to the gaoler to be executed by the defendant; 
and when that is done, and the order js deli- 
vered to the gaoler, the defendant will be 455 
_ charged accordingly. 


But if the defendant is brought up in town, 
and rhe plaintiff reſides there, the order is abſo- 
lule at once on the rf} ſummons, either upon 


the attendance of the plaintiff's attorney or 


agent, or on an affidavit of the ſervice and at- 
tendance of the ſummons; and the cler of the 
rules {with whom che papers are lodged on 


the defendant's being brought up) prepares 
the aſſignment thereon, upon the execution of 
which the defendant will af courſe be 
* 


IN THE KING”s BENCH: 


$. P. plaintiff. 1 | TP ON Maciag the aff 
D. D. ST davit of the plaintiff, 
. the certificate thereto annexed, the affidavit 
of T. B. and the ſeveral notices thereto an- 


nexed; It is ordered, that the marſhal of 


4 * 
C1 1 


To b bene. . 


fendant 


aſſign his effe 

under the com- 
pulſive clauſe in 
the lords act. 


the marſhalſea of this court, upon notice of 


this rule to be given to him, or his deputy, 


| ſhall, upon Saturday, the fifteenth day of Ne- : 
vember inſtant, bring the defendant into Ser- : 
Jeant's Im hall, at the hour of nine in the 


; morning of the ſame day, | together with A CET= 
tificate or copy of cauſes upon which he is de- 


tained or charged in his cuſtody. And it is 


further ordered, that the ſaid defendant ſhall 
then and there deliver in a ſchedule or inven- 
tory of ſuch effects as he may be now, or was 


"0 the time of his firſt impriſonment i in this 
3 action, or at any time ſince hath been poſ- 
ſeſſed of or intitled unto, and of all incum- 


brances affecting the ſame; and ſhall then and 
there upon oath, to be then and there _ 
5 miniſtered to bin, certify the ſame to the 


court, and duly aſſign the ſame for the benefit 


: oft the . or plaintiffs, as the aid court 
- * . ſhall 
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RR. direct, upon notice of this rule in che 


mean time being gen to. them. « or their at- 
tornies. 


| RULES IN PERSONAL ACTIONS 


p * 8 5 a 
1 - - 8 Sh — 


*» — 


— 


THIS rule is founded on that part of the 

lords act, commonly called the compulſive 
clauſe, as well as on the late act for the ex- 
tenſion of it ; and as the mode of obtaining the 
rule does not ſeem to be pointed. out in any of 

the books of practice, it may not be uſeleſs here 

to obſerve, that in order to obtain it, ſuppoſing 

the defendant to be in the cuſtody of the marſhal, 

a certificate of the cauſes of his detainer muſt 

be got from the clerk of the papers office, 

and the following notice and petition ſhould then 

be prepared and ſigned by the plaintiff, and a 
copy of the notice "Terved at the clerk of the 
papers? office for the marſhal ; and on the 
_ defendant, and alſo on or left at the dwelling- 5 
houſe of every creditor, at whoſe ſuit the de- 
fendant appears by the certificate to be de- 
| tained in cuſtody; and an affidavit to the fol- 
lowing effect ſhould be made of the ſervice 
of the notice, &c.: 8 my | 


Ces Il. e 28. ess, 


* 


IN THE KING's BENCH. 


In the King 8 Bench. 2 
5 Between P. P. 2 
and 
W D. D. Afendant.. 
ne notice, that [ intend, on the firſt day * 
next Michaelmas term, or as ſoon after as I can be 
heard, to petition his Majeſty's court of King's 
Bench, at Weſtminſter, for a rule or order of 
the ſaid court, directing (1 (1 ) the above named 
Agfendant D. D. to be brought vp into this 
honourable court, in order thar he (2) may 


oy 
117 
; +; *# 


Notice of the 
application fo: 


the rule. 


N. B. The 46. | 
fendant's copy cf _ 
the notice ſhould _ 
be varied, as un- 


det. 


(1) Vou. | 


(2) You. 5 


be compelled to diſcover and deliver into the 


| faid court upon oath a true account in writ- 
ing, ſigned by bim, (3) of all bis (4) real and 
| perſonal eſtate, and of all incumbrances af- 
- fecting the ſame, according to the beſt of his (5) 
knowledge and belief, in order that his (6) eftate 


and effects may be deveſted out of bim, 127 
and may by the judges of the faid court 8 


ordered to be aſſigned and conveyed i in man- 


(3) You. 


(4) Your. 


(5) Tour. 
(6) Vour. 
(7) You. 


ner and for the purpoſes declared in and by a 


8 certain act of parliament, made and paſſed | in 


f the thirty-ſecond year of the reign of his late 
: 3 1 the Second, intituled, << An 
þ * 3 . ec att 
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RULES IN PERSONAL ACTIONS. 
ce act for the relief of debtors, with reſpect tq 
« the impriſonment of their perſons, and to 


es oblige debtors, who ſhall continue in exe- 
« cution in priſon beyond a certain time, and 
© for ſums not exceeding what are mentioned 


« in the act, to make diſcovery of, and deli- 
te yer upon oath, their eſtates for their creditors 


“ benefit; and alſo in and by a certain other 
— of parliament, made and paſſed in the 
thirty-third year of the reign of his preſent 
Majeſty, intituled, An at for the further 
ee relief of debtors, with reſpect to the! impri- 
8 ſonment of their perſons, and to oblige deb- . 
— tors who ſhall continue in execution in pri- 
68 « ſon beyond a certain time, and for ſums not 
= te exceeding what are mentioned in the , 
e to make diſcovery of, and deliver upon oath, 
« their eſtates for their creditors benefit.” | 
Dated t the Eos day of October 1794. 


5 P. the * above-named. 
Wines 7 B. * 


* 


1 the ſum of one hundred and ninety-three pounds, ) : 


| pulfive clauſe in an act of parliament [So 
= raab ibe tiles of the afts, as n the notice] to i 


IN THE KIN G's BENCH. © 25 


10 the King's Bench. : 2 355 * 
Between p. p. 22 
and 
D. D. defendant. 


ro the Ne Hotdourable Lind Lord Ken- 
yon, Lord Chief Juſtice of his Majeſty's 
Court of King's Bench, at Weſtminſter, 
and the reſt of the e W the ſame 


Court. N EVR APES 1} 

The b periion of P. P. Pr WD. 225 | 

_ Hill, in the city of London, uphoſſterer, 1 / 

z the above-named Os. = 

- Shewerh, 1 5 1 
That ID D. 7 e Ati; bg 


4 priſoner in the cuſtody of the marſhal of the 
marſhalſea of this honourable court, charged 
in execution at the ſuit of your petitioner, for 


8 >, > — — 2 8 A 
— > oo 3 — ALS — LACS e 
. . ü ̃ͥ . .. 
PISS — 1 $ — 22 — 
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5 as appears by the annexed certificate. 1 
That your petitioner  apprebends be is autho- 
rized and impowered, by virtue of the com- 


I. 
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120 RULES IN PERSONAL Acrroxs 
RY | compel the above-named defendant D. D. to 
dieeliver into this court, upon oath, a true ac- 
| count in writing, ſigned by him the ſaid de- 
= fendant, of all his real and perſonal eſtate, and 
| of all incumbrances affecting the ſame, ac- 
_ cording to the beſt of his knowledge and be- 
lief, in order that his eſtate and effects might 
be deveſted out of him, and aſſigned and con- 
veyed in manner and for the purpoſes declar- 
| edi in the ſaid ſeveral acts. 1 


; ' Your petitioner therefore humbly prays the 
rule or order of this honourable court 
for the above- named defendant D. = 

to ſhew cauſe why he ſhould not con- 5 
form bimſelf to the directions of the ſaid. | 
. 


And your petitioner malle ever 
Pray, Te. I 


=: 0 „ 5 P. the armee pan, 5 


iN THE KING's BENCH. | 


fn the King 8 Bench. 


Between P. 5. plan, 
and 


"DD. dafeniane. 


7. B. clerk to Meſrs. D. and H. of Mark 


Lane, in the city of London, attornies for 


the plaintiff in this cauſe, maketh oath and 
faith, That the name P. P. ſet and ſubſcribed 


at the foot of the petition hereto annexed, is 
the proper hand-writing of P. P. the plaintiff 
and peritioner in this cauſe. And this deponent 
further faith, that he did, on the ſeventeenth day 
of Ofober laſt, ſerve the above - named den- 
dant D. D. with a true copy of the notice 
hereunto annexed, marked with the letter (AJ), 
and which ſaid copy was ſigned by the ſaid 
P. P. the plaintiff and petitioner in this cauſe, 
and witneſſed by this deponent, by delivering to 
and leaving ſuch copy of the aforeſaid notice 
with the ſaid defendant D. D. himſelf. And this : 
deponent further faith, that he did, on the ſaid 
ſeventeenth day of October laſt, ſerve E. F. 
6. H. and J. K. being all the plaintiffs in the 
ſeveral actions in the annexed certificate 
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RULES IN PERSONAL ACTIONS 
named (except the /aid P. P. the plaintiff and 


petitioner in this cauſe) and alſo William Jones, 
 efquire, the marſhal of the marſhalſea of this ho- 
nourable court, with true copies of the notice 
| hereunto annexed, marked (), and which 
faid copies of the ſaid laſt- mentioned notice 
were reſpectively ſigned by the ſaid P. P. the 
plaintiff and petitioner in this cauſe, and wit- 
neſſed by this deponent: by delivering to, and 
leaving with each of them the ſaid E. F. and G. H. 
obne of ſuch copies of the ſaid laſt- mentioned no- 
tice; and by delivering to and leaving with the 
ſervant of the ſaid J. K. at the houſe of the ſaid 
7. Kon Parliament-ftreet, . eſtminſter, another 
of ſuch copies of the ſaid laſt. mentioned notice; 
and by delivering to and leaving another of ſuch 
copies of the ſaid laſt-mentioned notice with Mr. 
Jyobn Hill, for the aforeſaid marſhal, at the _—_ 
of thederk of the papers of the ſaid marſhal, in I. 
Saint 288 s F Tr, in the _ of Carrey. | 1 


| 
| 


ad x 


WHEN FRY is | the petition and - 
| affidavit ſhould be * at the clerk of 
e e 


IN THE KING's BENCH. 
the rules' office, and as ſoon as twenty days, 
from the time of the ſervice of the notice are 


expired, the clerk of the rules draws up the 


above rule thereon, which muſt be ſerved on 


the defendant and creditors, in like manner as 


the notice was ſerved, and the original rule 
ſhould be left, either with the clerk of the pa- 


pers, or the turnkey of the priſon, and an a- 
davit to the following effect of the ſervice of 


the rule made and delivered to the clerk of the 


rules, before or at the time the rule directs | 


15 defendant to be brought * 


* In the King's Penck. 2 8 8 
Be Between P. i pl ” 
i | cc and 
4 D. D. defendant. 


5 ce W. $. . clerk to Meſſrs. D D. and H. of 
« Mark Lane, m the city of Thad. attornies 
0 for the plaintiff i in this cauſe, maketh oath 


a | Aﬀfidarit of the | 99 


a. 


ſer vice of the j 
atk WER: | 


c and faith, That he did, on Tueſday the eleventh 
1 day of November inſtant, ſerve the above: 
named defendant D. D. and alſo I. K. BF. 
C and G. H. (being all the plaintiffs at whoſe 

cc ſuit the faid defendant D. D. is detained in 

5 the — of the marſhal of this honour- e 

9 2 able f 


Do 


RULES IN PERSONAL ACTIONS. 


* able court, except the plaintiff i in this cauſe) 


ic with a rule of tnis honourable court, made 


Th * in this cauſe, on Friday the ſevem h day of 


« November inſtant, whereby it is ordered that 


_ « the marſhal [/ through ths rule, ] by deliver- | 


« ing to, and leaving a true copy of the ſaid rule 


= at the houſe of the ſaid defendant D. D. m Saint 
. ec George. Fields, in ' the county of Surrey, with 4 | 
8 « « perſon who informed this deponent ſhe Was bis 
« wife, and at the ſame time ſhewing her the ſaid 5 
& original rule; and by delivering to, and leaving 
c another copy of the ſaid rule at the houſe of the 
Lo. © ſaid J. K. in Parliament Street, Weſtminſter, © 
e with a ſervant of the ſaid F. K. and at the 
« 95 ſame time ſhewing ſuch ſervant the ſaid original 
« rule; and by delivering to and leaving with the 


ec < ſad E. F. and G. H. reſpectively, a true copy 


„ of the ſaid rule, and at the ſame ſhewing them —_: 

oO, « ſaid original rule. And this deponent furtber 
e faith, that he did, on the morning of Friday 
— on the fourteenth day of November inſtant, deliver IO 
cc the ſaid original rule itſelf to, and leave * 1 
de with, the turnkey of the marſhal of the 

+7 0 marſhalſea of this honourable court, at the ' 


=. 


why of the faid priſon.” 5 5 ? 
5 ur o 


IN THE KING's BENCH. 


P.D. U PON reading the affidavit of 6s 
K. P. defendant and another, and the pa- 
peer writing thereto annexed (1), It 


is ordered, that Mr. A. B. late attorney for the 


S. D. 


CY 


For an attorney. 
to anſwer the 


matters of com- 
plaint in an affi- 
davit. 


(1) Of the fats, | 


faid defendant, ſhall, upon Saturday [ &c.] anſwer 


the matters contained in the faid affidavit — — 
E the motion of Mr. PO wh 


———— 


P. P. B. U P 0 N FT the 121. made in 
| 3 = 12 this cauſe, on Friday, [&c.] (1) Itis 
ut ordered, that the frft day of the next 


1 term be further peremptorily given to Mr. A. 
B. late attorney for the ſaid defendant, to anſwer 
the matters contained in the affidavit in the ſaid FX 
5 rule mentioned. And it is further ordered, 
chat the affidavits which the ſaid Mr. A. B. in- 


e the 1 


time for anſwer- 
ing it. | 
(1) The abore | 
rule. . 


0 tends to read at the time of anſwering the mat- 5 
ters, ſhall be filed four days before the cent. 55 


= W the n motion fiat Mr. Baldwin, . 


— #4 


"Sz 


T 1 
RD. e 


— 


Subſequent rule made thereon (2), the 
Alen of 4. B, gentleman, the Sd of 6. 


U p ON. * 1 4 mi In 
this cauſe, on Friday, [Sc.] (1) tbe 


Diſcharging win the 


rule, upon the 
attorney 8 pay- 


ing certain coſts. 


(1) The firſt 


rule. 


p 2) The ce. 2 


7 The dagen K gentleman and another ( 3), and upon. hearing 1 5 
3 


RULES IN PERSONAL Achtet 


counſel for the defendant, and alſo for the ſaid 


| Mr. A. B. in the ſaid rule named; It is ordered, 


that be ſaid Mr. A. B. do forthwith pay to the 


defendant D. D. or to Mr. F. his now attorney, 175 
the coſts the ſaid defendant hath been put unto 


in tbeſe cauſes, to be taxed by Mr, Benton; and 
it is referred to. the faid Mr. Benton to tax the 


aid as defendant his cofts occaſioned by this appli- 
cation: which cofts, when taxed, ſhall alſo be 

| paid by the ſaid Mr. A. B. to the ſaid defen- 
dAuant, or to the ſaid Mr. F. his now attorney, 
and thereupon the ſaid rule be diſcharged— 
upon the motion of Mr. Cowper for the defen- , 
8 0 _ and Mr, II for Mr. A. B. . 


— — 


Amt - — 


” WHEN an attorney FOR miſcondutted . 
= himſelf f in the courſe of a cauſe or other. - 

wiſe towards his client, the court will inter- | 
| poſe its aid on behalf of the perſon injur- 

c, and grant him relief in a ſummary way 

by motion, according to the circumſtances of 

the caſe; and will therefore, on a motion, ſup- Ht 

| ported by an affidavit of the facts, grant the 

above rule to anſwer the matters of the com- . 


a THE KI BENCH. 


5 plaint, and aſterwards make ſuch ultimate rule 
thereon, as the juſtice of the caſe may require, 
and will generally make the attorney pay the 
coſts incurred by his improper conduct“. In- 
deed the fitſt of theſe rules is frequently a preli- 
minary one to a rule againſt the attorney for an 


attachment, where he has been guilty of groſs 


| fraud and corruption, injuſtice to his chant, of 
other diſhoneſt practice . 


Hut if it does not appear that the attorney 9 
was proſsly negligent, ignorant, or intentiun- 
ally blameable, the court- will not proceed 
againſt him in a ſummary way f; and it may 
| be obſerved, that where they do, and give a /pe= 
cific rehef by an order in a caſe, where by law 

the party is ur intitled to 2 different reme- 


dies, he will not be ſuffered to purſue a ſecond 


recompence; and therefore if he afterwards 
brings an action for the ſame cauſe, the court 
Woll ay the proceedings in ſuch action, though 
it is otherwiſe where tuo different remedies are : 
given by law, as where an arreſt is illegal, for 
5 there an at __ correct \ tho 1 0 $I 


. And fee Loft ” ; and Doe, ex. . dim. Jar? v. Ar. 
drews, . 

1 LP 4 Black. Com. 284. -th TY | | 
4 1 Pitt v. Valden, 4 Burr. 2060. 


0m : 
C : 
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i283 1 


RULES IN PERSONAL ACTIONS _ 


and leave the party to his remedy we the: falſe : 


impriſonment *. _ 
If a party called on by a imilar rule to he 


above one to anfwer the matters in an affidavit, 


OT, by a rule niſi, cannot be prepared, or is not 


ready to anſwer the matters, or ſhew cauſe by 
the day named in the rule, the court will in ge- 
neral, on a ſuggeſtion of the reaſon, without 
any affidavit, give further time, and then a rule 
to the effect of the ſecond of the above rules 
is drawn up thereon. But the court com- 
monly direct it to be made a part of the enlarg- 
ed rule, that the affidavits intended to be read 
at the time of anſwering the matters, or ſhew- 
ing cauſe, ſhall be filed by à particular day, 
to give the other party an opportunity of taking 
the office copies in time. And every rule en- 
Axrrged to the ſubſequent term is fixed for a p- 
remptory day in this manner, the firſt five for 
the firſt day, the ſecond five for the ſecond day, 
and ſo on; and after the term a lift of the en- 
larged rules, with the times when they are ap- 


pointed to come on, is made by the clerk of the 5 


rules, and ſtuck up in his office, and a copy of 
it is delivered to the _ the 8 5 before the 
beginning of every term T. 


9 * Cameron et 4 v. Reynolds Under Sherif, Coup. 40. 5 


5 Order H. T. 6 Geo. III. 
UPON 


„„ 


iR THE Kine, INCH, 1 ny. 


3 IU 17 PON og thi affidavit of 4. B. To enter up. by 


gentleman, and another, (i) and the war- pr pug 
rant of attorney therein mentioned, It is ordered, 55 8 27 1 
dat the plaintiff have leave to enter up judge= 
ment againſt the defendant upon the ſaid warrant 


of ae the motion of Mr, Gibbs. 
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1 F a warrant of attorney has been execut- 1 
ed above a year, Judgement cannot afterwards © | 
be entered up on it without leave of the court. 
by obtaining the above rule, the motion for 
which is of courſe, on an affidavit of the execu- 
tion of the warrant of attorney, of the money 
due on it, and of the defendant's being alive. 
S8iosß, if the warrant of attorney be given to a 
5 eme ſole, and ſhe afterwards marries, leave muſt 
nn like manner be obtained, on an affidavit of the 
marriage, to enter up the judgement in the 
name of the huſband and wife; and if entered up 
without, it will be irregular, and the court will 
therefore ſet the judgement aſide ® 
And if a warrant of attorney be given was: 
perfons and one of them dies before the judge- N 


1 ? Marder « et v v. Lee, 3 | Burk 4469; 5 and Loft © 330. 


— "RULES IN ret ACTION 
ment FO entered up, the ci rt will, on ana 


of the circumſtances, give the ſurvivor leave o 
enter it ts. ol Tl VS jos . 
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